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XHE acknowledged learning of the ReTerend 
Author of the D&effions to Church-wardens^ is a suffi- 
cient recommendation of the Work. The notes and. 
obserrations^ it is hoped will be found to be useful. 
The Compendium of the Law of TUhes^ contains much.. 
Useful information on that subject. 
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990X^S- /?6 



TO THE 

REVEREND THE CLERGY 

OF THE 

ARCH-DEACONRY OF SUFFOLK. 



Xr WOtLTUY BRBTHBBN^ 

The ignorance of Chiirch-wai^dens as- 
to the duties of their officcy xvhich they have- 
been szcorn to, making Visitations in a manner 
ineffectual, and also frequently causing great 
differences and disturbances at home among, 
their neighbours, through the errors and^ 
mistakes zvhich they run into, about the re- 
pairs of , your Churches, and the levying of 
rates for the same; J have thought it neces* 
sary to draw up tliese directions for the pre- 
venting of the like mischiefs arid i?ico7iveni^ 
encies for tlie future; and if you will join . 
your endeavours with me so far, as out of 
this paper every year to inforpi and instruct' 
your Church'Zvardens, that they may the bet- 
ter know their duty both in presenting such^ 



THE PRKFACE. 

things as are amiss in your respective pa?'ishesy 
and also in repairing your Churches^ I zcould 
then hope that sin might be 7nore effectvxilly 
corrected^ and Churches so repaired, that the 
worship of God might be performed in them 
with that decency which is fitting, zcithout 
making this matter afire-brand of contention 
among you (as it too often happens) to the 
wasting of that Christian charity among your 
people, zohich it is one qf the main duties of 
your Ministry to support and maintain among 
them. I pray God bless us all in our en- 
deavours to promote his honour and glory in 
that holy function which he hath called us tos 

And I am. 
Your qfectionate Bjvther and Servant, 

HUMPHREY PRIDEAUX- 



TO 

CHURCH- WARDENS, &c. 



ChURCHt WARDENS are officere efthe pftrisli 
in ecclesiastical affairs, as the constables are in 
civil, and the main branches of their duly are td 
present what is presentable by the eoclesiasticai 
laws of this realm, and repair the Church*. 

For the better information of Church-wardens 
as to those particulars, which they are to present, 
^articles are to be given them extracted out of the 

■ It was not till about the year 700, that the Saxons in large distrlcti^ 
founded Churches for themselves and their tenants; and those were 
the original of parish churches. Seld. de Dec. 259. c, 9. s. 4. 

Within these districts other Churches were afterwar<ils erected^ 
which in p^focess of time have obtained tithes, burials and baptisxp, 
icnd thereby become Paribh-Churches. Id. 262. c. 9. s. 4. D. of 
Plu. 92. 

And theiiefoce every Church having burial, baptism and titbeS| is 
now esteemed a Parish Church. Id. 263. c. 9. s. 4. 

And so if a place has not a Church, Church-wardcQs and Sacra* 
mcntaiiay it is not properly a parish. 

So it shall not be a parisii by reputaticn within Stat. 48. £1. % if it 
had not a Parochial Chapel, Chapelwardens and sacratmn/aliaf at the 
time of Statute. ' 

Although-** ^^ 3 distinct overseer and maintained its own poor, 
Sal. 501. And.thoi'i;h it had also a Chapolwar<Len by whom rates sure 
collected there, and paid to another parish. Ibid. 

A Cliurch built within the precinct of a Parish Church, to which 
burial and sacra nrir.ni.s belong, is a chapel of case. 2 Rol. 340. 

Chnrihwardc:i> arc lav persons, though ecclesiastical ofikers. Hardl, 
fi:9 (vcc2 Rol. 71. 1 SM. 166. 5 Mod. 326.) 

• 1 he book of Anicles delivered to them for their direction, are 
for the most part founded on the book of Canons made in 1603] and 
»lvc Rtibricks of the Common Praytr. 



"2 Directions to the Church-wardens for ike 

laws of the Church, according to which they are 
to make their presentrrjents, Can. 1 19, 

They are t)bliged twice every year, i. e. at the 
visitations of the Bishop, Arch-Deacon, or other 
Ordinary, to make their presentments, according to 
the said articles, of all such things as are amiss in 
their parishes, and may, if they think fit, do it 
oftener, as there shall be an occasion, but cannot be 
forced thereto, unless only when the Bishop visits, 
fian. 116, 117- 

: They are bound to present not only from their 
own knowledge, but also from common fame^; so 
that if there be a common fame in the parish of any 
one, that he lives incontinently, is a common swearer, 
or in any other particular contained in the articles, 
IS a breaker of the laws of the Church, the Church- 
wardens are bound to present him at the next visi- 
tation, that enquiry may be made thereinto; and 
they are guilty of the breach of their oath, when- 
ever they omit it. Can. 115, 117. 

In case the Church-wardens omit to present any 
of those particulars, of which there is such a com- 
mon fame in their parish, they may be forced to do 
it by the Ordinary in his visitations, on his having 
notice of the thing; and, if they refuse so to do, be 
proceeded against as wilful breakers of their oath, 
'and in the interim be barred the communion by the 
Minister of the parish. Can. 26. 117^. 

It is the duty of Ministers to admonish Church- 
wardens of these particulars, and therefore they 

would 

*• This discretion should be exercised with great circumspection. 
Commom Jame^ as the adage has it, is (sometimes^ a common liar, and 
it is presumed, that no one will present^ till, by his own enquiries, he 
is satisfied, that common fume speaks the truth. 

*■ By Act 4) J. c. 5. tl-ey arc bound to pioicut tipling or drunkenness, 
4ad recusants, 3 J. c. 4. 

They 



* faithful Discharge of their Office. ' S 

would do well, some time before every visitation^ 
to cause them to read over their Articles in their 
presence, and instruct them in the meaning of them; 
and direct them how to make their presentments 
thereon, so as they may best discharge their duty to 
the honour of God, the good of. the Church, and 
Ihesafetyof their own souls, in av.oiding the heinous 
sin of perjury in the breach of their oath, which 
otherwise they may become guilty of, Can. 26. 

As it is the duty of the Minister, so also it is of 
every good Christian, to advise the Church-wardens 
of what is amiss in their respective parishes', and to 
admonish and excite them to pre'i^ent the same'; and 
every parishioner hath aright so to do, that soeveiy 
scandal, which gives them offence, may beremovecf. 
And the Church-wardens are bound to have regard 
hereto, and. present whatever upon any such in- 
formations or advices, either of the minister or 
parishioners, they shall find to be of ill fame in 
their parishes; ind if they refuse or neglect so to 
do, they are liable to the same penalty, as when 
they refuse to do it on the admonition of the 
Ordinary; that is, are to be proceeded against as 
wilful breakers of their oath, and in the interim be 
barred the Communion by the Minister of th^ 
Parish, Can.Qd. 116. 

But here the Church-wardens must be advised 
to have a care, that they do not turn the groundless 
calumnies, and base slanders, which wicked and 

Tliey may present as often as they please, and shall not be obliged 
above once a year when it hath been so used, and iiot abo\-e twice any 
\%'hetie, except at Ihe B^hop's visitation. Cao. 116, 117. . . 

Tlie Miniver m^y ^re&ent, if the Churchwardens neglect. CaOf 
ill 3^ . But such presentment ought to be upop oiath. 2 Vent. 42. 

For the presentment of any Church or Ctbpel for dne year, die 
rBgl&tcrshall have only 4d. Can. Xl<{, 117. • 

..••■••.'■•■■■ , • f . . I 

B 4 xwJSxws^^ 



4 Directions to Church-wardens for the 

inaliciou« persons arc too often apt to raise of their 
li«iglibour<9 into formal accusations agaitii^t them; 
but take heed that they present no other ill fame of 
i/LX\y on<fy but such only^ as there is that just grouud 
ibr, as may make it credited and believed by honest 
und g<H)d men. 

1 nc Church-wardens are also to present all such 
Ai come not to Church, (Can. 90. bto&6to Edw. 
D* c» I. I Rliz* c. S. 3 Jac. 1. c. ij Nor doth the 
Jidt of Toleration at all supersede this part of their 
offioe. But since all such, who frequent any other 
Afsembly for God'a worship tol^rat^d by the said 
ACl» mutt on their pleading the satDe, and making 

E'oof thertofi be discharged; the governors of the 
hurch do not now require, that the Church- 
Hardens should give any trouble to such, who, they 
are well satisfied, do constantly resort to any of the 
taid assembliva s But where they are not well assured 
of this, th(.w are earnestly desired «till to present 
the •Aid'tft>8c*nttirs,.lea8t by their neglect herein, the 
fieid Act ()f Toleration, which waa intended oply 
for the case of tender consciences, b^ome a shelter 
and vncourlgcmcnt to the atheism and ppofaneness 
df iiuch» who would gladly be at liberty to wpipship 
CiQd no wav at oIK Nor need the Churcbr^ardens 
be afraid of any trouble to themselves^ from their 
thus disehnrging theii^ duty in this particular, be- 
cauie the abwncc alone of any such from Chunch, 
VMill 4ufliciently jiuitify their preaenting of tbem ; 
And that they l^ave been at any other assembly 
tolerated by the said act, doth not lye on the said 
Church-wardena 10 take notice olV but on them to 
make proof of it, before they can have the benefit 
of the same* But where the Church-wardens have 
not good reason to believe they have been absent 
from all iudi assemblies^ as well as from Church, 

it 



faithful Discharge of their Office^' ft 

It is our desire, *tFiat they should be vexatious to 
no one herein. 

But all this is to be understood upon supposal, 
that guch dissenters have qualified themselves Ac- 
cording to the said Act of Toleration, to partake of 
the benefit of it; that is, have at the Quarter- 
Se&s^ian& taken the oaihs^, which arie by an Act of 
Parliament made in the first year of King kViUiam 
and Queen Marj/^ appointed to be taken instead of 
the oaths of allegiance and supremacy; and also 
have made and subscribed the declaration mentioned 
in a statute made in the thirtieth year of King 
Charles JL entituled, ^n Act to prevent Papists 
frem, sitting in either House qfPorlinment. Or else, 
(>f they be of that sect of Dissenters, who scruple 
»rti refuse to take any oath) have produced two 
witnesses to testify upon oath, that they believe them 
io be Protestant Dissenters; or a certificate witness- 
mg the same under the hands of four Proles tan tfj, 
who are conformable to the Church of JSw^&wd; 
or have taken the oaths and subscribed th^ decla- 
ration aforesaid 5 and besides the said two witnesses^ 
or certificate, have also produced another certificate 

■ The worthy and learned Dean seems by this expression to have 
been* sensible, that there was danger to be apprehended, from Church- 
iwardens who might be officious intermedlers in -other mens concerns* 
To admonish, to recommend^ to advirCy is certainly right. But some 
doubt has been entertained of the poliqy of compelling men to attend 
divine worship. Certainly the most acceptable offerings are thos^ 
made with a free will. 

. ^ I A. 9. do solemnly 'decbre, in the presence of Almighty God^ 
that I am a Christian and a Protestant, md as such^ that I believe that the 
Scriptures of the old. and new Testament, as commonly received among 
Protestant Churches, do contain the revealed will of Gcd ; and that 
1 do receive the same as the rule of my doctrine and practice. 

It lias been held that Gern^au Lutherans are \xithin the prptieption olt 
the Toleration Act. Peake*s Cases, 132. 

• This is the Act of Tolerefeion, and was by the 19 G. 5. c. 44. de» 
Dlared to ba « yubUrC aet. 

B 3 undet 



8 Direclions to Church-wardeyis for the 

under the hands and seals of six or more of the 
congregation to which they belong, owning ihera 
to be of them ; and on their doing of either of them 
in manner as aforesaid, have (being thereto required) 
at the Quarter-Sessions made the declaration of 
fidilily, and subscribed the form and profession of 
the Christian Belief, which are in the said Act of 
Toleration mentioned and required to be made and 
Subscribed by them in this case. For if any shall 
without qualifying themselves in this manner, as 
aforesaid, resort to any assembly or meeting for 
divine worship dissenting from the Church of 
England^ they can have no benefit of the said act 
of Toleration, or of any of the indulgences granted 
by it, but are liable to all .the pains and penalties of 
law, not only for being absent from Church, but 
also for being present at the said dissenting meet* 
ing, in the same manner, as if the said act had 
never been made, and are by the Church- wardens 
to be presented for the same: And the same is to 
be said, if the said assembly or meeting shall be 
held in an house not legally registered and allowed 
for it; or if they shall meet there with the doors 
locked, barred, or bolted upon them. For in both 
these cases, as well as in the former, all that are 
present at any of the said assemblies or meetings 
dissenting from the Church of England^ are ex- 
cluded by the said Act of Toleration from receiving 
the benefit of if, and therefore are liable to be pro- 
secuted thereupon, and must be presented by the 
Church-wardens in order to it, in the same manner 
as if the said act had never been made, {\ IVi& M, 
c. 10.) And it is to be here observed, That if any 
dissentingMinister, not being in orders according to 
the Church of England, shall administer the Sacra- 
ment of the Lord's Supper in an unlicensed house, 

or 



faitkfid Discharge of their Office* 7 

or without qualifying himself as the said Act of 
Toleration requires, he is not within the benefit of 
the said Act, and consequently is liable to the 
penalty of lOOl. forfeiture for every time he shall 
so administer the said Sacrament, 13 c# i4 Car, 2. 
cap. 4. • 

And the said Ghurch-wardens are bound not only 
to observe, who are thus absent from the Church, 
but also to see and take care, that all that resort 
thereto, do in time of divine service and. sermon 
behave themselves orderly, soberly, and reverently, 
kneeling at the prayers, standing at thje belief, and 
sitting or standing quietly and attentively at the 
;reading of the scriptures, and the preaching of 
God's Word, {Can. 18 <^ 111.) That none walk, 
talk, or make any noise in the Church to disturb 
duty, which is there performing. Can. 18 ^111.) 
That none sit there with their hats on% or in any 
other indecent or irreverent manner, (1 Eliz. c. 2. 
Sect. 14. & Can. 18.) That none contend or quarrd 
about place, or upon any other occasion make any 
broil or brawling there, bio ^ 6to Edu\ 6. c. 4.) 
^'That no idle person abide in the Church-porch, or 

Church- 

• And therefore it has been resolved, that they may take off the 

• hat of any one who wears it in the Church at the time uf divine 
service, without a prosecution in the Spiritual Court. 1 Saund. IS. 

• ILev. 195. 1 Sid, 301. 

•> This statute enacts, that if any person shall, by words only, 

quarrel, chide, orbrawl, in any Church or Church-^'ard, the Ordinary 

(on proof of two witnesses) may suspend every layman being an 

.offender, ab ingressu eccUsi(r\ [i e. from entering into the Church) 

.and every clergyman from the ministration of his office, so long as 

he shall think meet, s. I. And, if any shall smite, or lay any violent 

hands on another in any Church or Church-yard, he shall be deemed 

ipso facto excommunicate, and be excluded from the fellowship 'and 

.company of Christ's congregation, s. 2. 

. But Church- wardens, or perhaps private persons, who whip boys 

for playing in the Church, or pull off the hats of those who obstinaiely 

B 4 refuse 



i Directions to Chicrch-wardeny for the 

Church-yard during divine service or sermon, btit 
that they either come in, or depart, (Can, 19.) 
That no excommunicated person come into the 
Church, {Can. 85.) or any other disturbance or 
indecent behaviour be there permitted; but that 
every thing be kept in peace, and quiet, and due 
order, and all behave themselves with that decency^ 
reverence, and devotion, which is suitable to the 
duty they are then upon, and none depart out of the 
Church, unless upon a necessary occasion, till 
the divine service and sermon, or other service of 
God, which they are then upon, be fully ended^ 

lefuse to take them off themselves, or gfntly lay their hands on those 
Mfho disturb the performance of any pwrt of divine Service, and turn 
them out of Church, are not wilhin tke Hieaning of this Statute 
1 Hawk. 139. 

Although the statute says he shall be ipso facto excommunicate ; yet 
ift this and othet like cases there ought cither to be a precedent cof>- 
viction at law, which must be transmitted to the Ordmary, or else 
^e excommunication must be declared in the Spiritual Court upon a 
proper proof of the offence there ; for it is implied in every penal 
iaw, that no one shall incur the penalty thereof,- *till he b« fotmd goH^ty 
ii]^on ^ lawful trial. I Hawk. 139. And fhe offender shaH not excuse 
bitnself by shewing that the other assaulted him. ibid. Or that it was 
.in his own defence. Noy 171. 

But if any shall maticiously strike anothw with any w^irpon, m any 

'Church of Church-yard, or shall there draw any weapon with intent 

to strike, and shall be convicted thereof by verdict of 12 men, or 

confession, or by two witnesses, before the Judges of Assisse, or 

Justices of the Peace in their Sessions, he sh^ll be adjudged to have 

■ one of his ears cut off; and if he have no ears, he shall be burned in 

the cheek with a hot iron, having the letter f, whereby he may be 

tcnown and taken for a fray maker ind fighter; and he shall stand 

■ipso Jacfo eycommumcitc. 5 & 6. Ed\v. 6. c 4. s. 3. 

And in the case of Bilson v. Chapman^ Hil. 9 G. 2 Cas. T. Hardw. 
190. it was held, that the Ecclesiastical Court has jurisdiction to give 
kentencc of excommunication; and that there must be a sentence de- 

' cJst^tory at least, for striking in a Church- yard. And that this may 
be done without any previous conviction. Unless on the third 

' clause of striking with, or drawing a weapon, and there a temporal 
punishment (the loss of an ear) being inflicted, and the> excommunt- 

] cation an accumulated punishment, a prior conviction is requisite. 

( Can. 



faUi^l C^is^karge of thin Offi^. -f 
(Cfl». J a.) And if mf boys shall ther^ beh^v^i 

themselves rudely and disorderly, or shall msikearpy 
obise/ or oth'^r disturbance, the said CbiiiT^h- 
wardens may chastise them for it; and if any person 
shall irreverently keep his hat on, they may tak^o^ 
the same (Hall vevs%ks Planner, Q KetHe, p, I^. \ 
Zander. 13. 1 Siderjin, p, 30t.) And for this, of 
any other irreverend, qr disorderly behaviour, pfe-i 
9ent them at the next visitation, and also bring tnem 
before a Justice of the Peace, and make them pay ' 
to the use of the poor of the pariah, the sum of 
one shilling for every time they shall so offend herein^ 
according to the Statute, (1 EIit^. (?^ 3. Seot. 14.) 
which enjoineth, Tho^t eyer^ person s.kall resorj tQ 
their Parish- Churf^h or Chapel upon every Sunday^ 
and olket dat^s ordained to be kept hohy^ and th^ 
(tnd tlwre abide orderly and soberly 9 during ^he time 
of Common- Prayer, Preavhingy or other Service, (if 
God there to be usedy and ministredj^ upon pain of 
ptmishtnent by the c£nsures of t tie Churchy and ahj 
-iipojipaiJii that '^vei'y person so offending, shall 
forfeit for euery suchi offence twelve penQe^h Iff 
levied by the Ckurch-r war dens of the /patish where 
such ck0enve shall be done, to the me of thspoor qjf 
the same par 1^9 pf the goids^ l<fvds, and tene^- 
wents of such offender by way of distress. Wher^ 
pbserve, ttiat there ar^ three offences mentioned io 
this statute, for which thie said mulct of one ahilr 
ling is to he imposed for every tin^e they $re com? 
xnitted. 1st, For absenting from Chnrcb. ^dl$^ 
For not abiding there till divine service and sermda 
he ended* And 341y, For not behaving tbemflelv/5^ 
orderly and soberly while there. And ^so, ihttt 
iiver and above the said mulct, the offenders are 19 
be punished by the censures of the Church ; andl 
4b£ceft)r«, notwithatanfiing they bav^ paid th» said 



10 DifectioTis to Churth^wardens for the 

mulct, they must also be presented for the same at 
the next visitation* 

And because such times as are devoted to the 
service and worship of Grod, ought not to be pro- 
phaned by being employed to any other work, but 
all ought then to exercise themselves in the duties 
of piety and religion both publicly and privately, 
the Church -wardens are to see, that all such times 
ht duly observed, especially the Lord's Day, which 
hath by God himself been consecrated to his wor- 
ship from the beeinnmg of the world, and make 
all such pay their Tegal* forfeitures, who are defective 
Ijerein: For if any one shaU do- any worldly work 
or business on that day (works of charity and ne- 
cessity only excepted) he shall forfeit 6\'e shillings.. 
If one shall then publicly cry^ or expose to- sale any 
Wares^ he shall forfeit the said wares. If any carrier, 
carter, wain- man, carman, drover, horse- courser^ 
waggoner, butcher, higler, or their servants, shall 
travel on the said Lord^s Day, every oi>e of then* 
io offending shall forfeit twenty shillings. If any 
|)ers6n;shalt on the Lord^s Day, use, employ, oir 
travel with, any boat, wherry, barge,, or lighter^ 
utiless iTpon extraordinary occasions to be allowed by 
a Justice of Peace, he shall forfeit five shillings 
(excepting such wherries as are allowed to ply every 
liord^s Day between Lime^ House and Vaux-hally 
on the river Thames^ by the \\ tk and 1 2/A of Will. 
S. c. 21:) If any butcher shall on the said Lord's 
3>ay kill or sel> any victuals, he shall forfeit six 
•hillings an(i eight pence. And if any then meet 
at bull-baitmgs, bear-baitings, interludes^ com- 
jmon plays, or any other sport or pastime what- 
•soevery every one st> offending, shali forfeit three 
itfaillings and four-pence. Alt which forfeitures: the 
'said Cnui'ch-wardena.are by a.waxrant from.a.Jus^ 

• ' • Only on« pcoalty can be UKwrrcd in oae day. Cowp. 640. 

tice 



faithful Discharge of their Office. 1 1 

tlceof the Peace, or Chief Magistrate of the place, 
Xo levy on the offenders by distress and sale of their 
goods, and apply them to the relief of the poor of 
the parish where the said offences shall be com- 
mitted : and where no distress is to be had, to put 
the offenders in the stocks> (1 Car. I.e. K 3 Car. 
I.e. 1. 29 Car, 2. c. 7. Can. 13.) 

And because many, instead of employing thJe 
Lord's Day in the duties for which it is set apart^ 
are apt to mis-spend it in idleness and looseness, at 
ale-houses, taverns, and other public places of de- 
bauchery; for. the preventing hereof the Church- 
wardens ought frequently on the said Lord's Days to 
visit such houses, both in time of divine service^ 
.and also out of it, and if they find any tipling in 
the said houses, they are to make them pay three 
.shillings and four-pence for the same, and the owner 
of the house ten shillings for entertaining them> 
;and also five shillings more for using his trade on 
• the Lord's Day; and if it be in time of divine 
service, ihey may make every one of them pay alsa 
one shilling for being; absent from Church.. All 
which forfeitures are to be levied and disposed of 
.in the .same manner as the last above-mentioned 
(1 Jac. 1. c. 9. 4 Jac* I.e. 5. 1 Car. 1. c. 14.) And 
none of the said statutes, which are here quoted 
either in this article or the last, do supersede the 
jurisdiction of the ecclesiastical courts, but leave 
the said offenders fully in their power, to be cor- 
rected by ecclesiastical censures for their said of- 
fences; m order to which, they are by the said 
Church- wardens at the next visitation to be pre- 
sented for the same. 

The Church-wardens are also to take care, that 
lione dissenting from the Church of England da 
within their parish keep schoolj^ either pubhcit, 

BC or 
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ct in any private family. For ahho' the Govern- 
ment hath indulgetl them a toleration to worship 
<5od their own way in separation from the Church, 
it never intended that they should poison* posterity 
wkh their errors; and therefore it hath left all the 
\b^^ as to this particular in their full force against 
them, in the same manner, as they were before the 
•Wiid toleration was granted. And by these laws all 
«the strictest care possible is taken^ that none should 
-'be entrusted with the education of youth, but such 
lb will bring them up in a thorough conformity to 
the Church, as by law established. For il is enacted 
by the 23d of Queen I^liKabetk, c. 1. sect. 6. 
• Inat no corporation, or any person or persons 
whatsoever, shall keep or maintain any school- 
-master which shall not be licensed by the Bishop of 
'Ibe diocese, and constantly repair to church in such 
tfliatiner, as is by the Act of Uniformity in the first 
^ytarof the said Queen, c. Q. enacted and required 
-\i. e, on every Sunday and holy-day) on the penalty 
of ten pounds a month upon those who shall so 
•keep and maintain him, and of a yeaF's imprison- 
ment upon the person who shall presume to teach 
school contrary to the tenor of the said act, and 
ftleo of being disabled any more to be a teacher* of 

■ A morefnliffhtcnecl policy than that which guided men in the 

ttttie of our author, has since corrected the asperity of their well 

jDtaiat zeal. And a more liberal system has been adopted. See the 

..Statute 19 6. 3. (. 44. No dissenting minister, sior any other prp- 
testant dissenting from the Church of England^ who shall take the 
^aths, and make and subscribe the declaration against Popery, and the 

'^ieclarafrkm mentioned in thatStaftitc, shall be pro«ecnted in any Coiirt 
whatsoever, for teaching and kutnictJDg youth as a tutor or school- 
ma^tf r. But this was not to extend to enable dissenters to hold the 
mastership of any college jOt school of royal foundation, or of any 
*lKher ♦endowed coll^ or school for the education of youth, unless 
bounded since the 1 W. asid M. ka Uk immediiite use and bcoefit of 
Jdrotfttaot dimnlffTit 

youth 
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jyouth €ver after: And by the firfet of King JaiTt^j T. 
•C.4. That no person shall keep any school, or be 
a school -master in any public school, or in any 
-private family either of the nobility or gentry, or \ii 
any other place out of our universities and college^ 
of this realm, except he be first licensed by the 
Ordinary, upon pain, that as well the school- 
master, as the party that retains, or maintains him, 
shall each of them for every day, in which ihty 
nhall so wittingly offend, forfeit the sum of forty 
shillings: And by the 77th of the Canons of the 
said King it is ordained, that all who are allowed or 
licensed by the Ordinary to teach school, shall sub*» 
iKiribe to the first and third article, and to the tw6 
first clauses of the second article, which are con^ 
tained in the 36th of -the said Canons: And by the 
79th of the said Canons, that all, who are thus 
licensed to be school-masters, shall instruct thte 
children committed to their care in the Churchy- 
Catechism, and shall bring themt^ the Parish- 
Church on all Sundays and Holy-days, as often as 
there shall be any sermon preached, and at aH other 
times shall train them tip in such knowledge 6f the 
scriptures, as fchall be most expedient' to Inducte 
them to godliness, on penalty of sui^pensionTroih 
teaching school any longer, whenever they oflfcnfd 
by omiuing their auty herein. And by the Act of 
Uniformity (14 Car. S. c. 4.) it is enacted, th^t 
every school -master keeping any public or private 
school, and every person instructing or leaching any 
youth in any hd<4«e, or private family, as a tutor or 
school -master, shall subscribe the declaration ih 
that act contained, i. e. ThcU h^ will conform to 
the Liturgy of the Chiirch of England, as it is inf 
law established. And that if any person shall take 
^ upon bim to instruct^ or teach any youth as a 
* ' tutor. 
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tutor, or school-master, either publicly, or in a 
private family, unless he be first licensed by the Or- 
dinary, and hath subscribed *the said declaration, he 
shall for the first offence suffer three months impri- 
fionment, and for every offence afterwards, beside 
.the said three months imprisonment, shall forfeit 
^ve pounds to the King, that is, for every day, in 
which he shall continue to keep school, or in- 
struct, or teach any youth, as aforesaid, without 
qualifying himself for it by making the said decla- 
ration, and taking the said licence of the Ordinary, 
in manner as is by this act required. The sum is, 
no one is to teach or instruct youth either publick- 
ly,. or in any private family, unless he hath sub- 
scribed the articles, and made and subscribed the 
declaration above-mentioned, and thereon taken a 
licence of the Ordinary to teach, and constantly 
comes to Church. And therefore, if any onewith- 
. out performing all this, takes upon him in any 
parish to teach, and instruct youth in manner as 
aforesaid, he is to be presented for the same. And 
it being a matter of great moment to secure youth 
from being corrupted with ill priiiciples In their 
.education, it becomes Church- wardens, and also 
Church-governors, with their utmost care to do 
their dutv herein. 

The Church -wardens are to take care, that ik> 
stranger be admitted to preach in their Church, of 
whom they are not well satisfied, that he is in or- 
ders, and licensed to preach by the Bishop of the 
Diocese (Can. 28.^. And if any such disorder 
should be there committed against their will, or if 

" Masters of Grammar Schools may be licensed by ths Ordinary, 
^homay exarhine the party applying for the licence, as to his learn- 
ing, morality, and religion. Hk v. the Aschbisbop of York, M. 36. 
C. 3. 6 T. Rep, 490. * 

ther 
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ihe Church be not in all other respects regularly 
served according to the good rule and orders of the 
Church of England now by law established, that 
is, if there be not on all Sundays morning and 
evening prayers duly and devoutly read, and on all 
Holy-days morning prayers at least, where a con- 
gregation can be gotten together for the same, 
fCan» \4,J If there be not' a sermon at least once 
every Sunday, and catechizing of youth on the 
other part of the day, (^Can. 45. 59* Rubric k to 
the Communion- Office^ and to the Catechism J If 
the sick be not duly visited,* the dead regularly 
buried, recusants frequently conferred with, and 
the Sacraments faithfully administered, u e. the 
Sacrament of the Lord's Supper, at least three 
iimes every year, and that of Baptism as often as 
there shall be occasion for the same, (Can. 6Qj 67, 
6b, 69, 21v^ Or if the minister be not, according 
to law, constantly resident in the parish for his 
due attendance on these duties, (^\ Hen. 8. c. 13« 
,Can. 41; 45, 47.^ Or if he marry any one clan- 
destinely, be an haunter o.f taverns or ale-houses> 
lives incontinently, or under the fame of it, be 
:a sower of discord among his neighbours, or in 
amy other respect leads a disorderly and irregular 
life, and gives thereby an ill example to the pre- 
judice of .religion, the dishonour of God, and the 
-scandal of good and religious people, all these par* 
ticulars are to be presented ; so that whensoever a 
minister offends in any of them, he may by the 
censures of the Church be corrected and amended, 
or else, if incorrigible, be removed, and another 
put in his place, Cari. 62, 75, 122, ^c. 

But it is proper here to subjoin, that tho* the 

law requires full service from the minister of every 

jparish, that is, both fore -noon and afteruootv <s\x 

ihery hord'^ Day, yet XVus \^ xi^V V^"^^ ^ij^^^\^> 



\isx 



16 Dheciiom io Church^wariens for the 

V»t where the benefice is a coihpetent maintenance t 
Where the hving is sufficient fiiHy to maintain the 
minister, there it is reasonable, that the people 
should fully have his ministry; but where they can 
4>ut half maintain him, they mu&t be content with 
•hatf his service, and allow him to employ the other 
half in serving some other cure, thereby to help 
out the other part of his subsistence, Cq7i* 48. 

The ChuPGfh- wardens ar& also to take care, that 
none be permitted to serve the Church as a Curate> 
3who hath not been first approved of and licensed 
by the Bishop for fhat purpose, Can, 48. And 
moreover, that the Church with all its chapels, 
iries, and parts, be wholly kept for those sacred 
uses to which it is consecrated^; and that there^ 
fer* no interhidrs," plays, feasts, banquets^ sup^.- 
-pers, church -al€B, drinkings, musters, markets, 
ifftirs, temporal coarts or leets, lay juries, or any 
other profane usage be permitted or allowed there* 
ih, or in the Church-yard belonging thereto, (Can. 
-£lix. An. 1571. De .Mdituis Sparrow's Cblleciiojtj 
p. iiSd. Can. Jac. 8a. Degge. p.i.c.lQj And 
oil 8acrani«ht days they are to provide bread and 
•wine for the holy Communion at the charge of the 
parish, and also observe who they are that absent 

• • 

• No fairs por markets shall be kept in Church-yards, 13 Ed. 1. 
St. 2. c. 6. 
• Clergymen shall not be arrested, and drawn out of any Churth or 
.-ChjurcK-yard, whilst they attend to divine service; on pain of im- 
prisonment of the oiFen4er, and ransoin at the King'^ will and satis« 
taction to the party arrested, 50 E4. 3. c 5. 1 R. 2. c. 15. 

Al«o it is said, that arrests in civil cases ought not to be of persons 
'iCinS ^^ ^"^ coming from Church; but that a warrant from a justice 
of peace for the King myy be executed in such cases, Cro. Car. G02. 
Cfp.Jac/;32l. ^Bulst. 72. 

But altho' th« officer may l^e punished for the same either in the 
spiritual or temporal coijrts, yot the ar2<9lt (f f aojt at^ 4 ^nday) is gopA 
in. law. Wauon, c. Si, p. Hi» 

tijeni- 
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themselves from it, and present them for the same 
At the next visitation, (Can. 20, 21. Rubrickat the 
end of the Communion service. J 

If any one shall either by word or deed unlaw- 
ifully interrupt, disturb, or abuse any minister in 
any Church or Chapel, while he is there in the 
performance of any or the duties of his ministry^ 
he is by the 2ti and 3d jo/* Edw. 6. chap, 1. to 
forfeit tor the first offence ten pounds, or, if that 
be not paid within six weeks after conviction^ to 
suffer three months imprisonment; and for the se- 
cond offence he is to forfeit twenty pounds, or if 
that be not paid within six weeks after conviction, 
to suffer six months imprisonment; and for the 
third offence he is to forfeit all his goods and chat- 
tels, and be imprisoned during life: By the first 
of Mar. 1. Slat, 2. ch, 3. he is to be committed 
to goal for three months, and from thence till the 
next Quarter-Sessions, when he is to be released^ 
or continued in prison, as the couirt shall see cause. 
By the U/ of t^liz. c. 1. he is to fbrfeit for the 
first offen(«[ an hundred marks, and if that be not 
paid within six weeks after conviction, to suffer 
six months imprisonment; and for the second of- 
fence to forfeit four hundred marks, and if that be 
not paid within six weeks after conviction, to suf- 
fer imprisonment for one whole year : And for the 
third offence to forfeit all his goods and chattel*, 
and be imprisoned during life. And by the First 
of JV, and M. c, 18. every such offender is to for- 
feit twenty pounds toiies quoties. i, e. as often as 
it shall happen. And whenever any such offence is 
committed, it is the duty of the Church-wardens 
to see that the law be executed upon all that ofiend 
herein, that so the service of Grod may be secured 
from a]l such afirouts and disturbances. And they 

have 
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have tlie choice of any one of those statutes to prose- 
cute them upoii. The statute of the Jirst of JVi 
C^ M, cap. 18. provides, that the penalty of twenty 
pounds shall be inflicted also on those who shall 
disturb any dissenting congregation allowed by 
law, but as to this the Church-wardens are not 
concerned 

No Church -wardens are to be vexed with actions 
or suits at law for their presentments, or any other 
acts which they shall do in the discharge of their 
ofl5ce% ('Can, \\5,j And in case any should, and 
upon trial of the cause obtain verdict on their side, 
by virtue of the statute, ^21 Jac. 1, c. 19 J^ they 
are to have double costs. But the cotrtmon law- 
yers would exclude them the benefit of thjs statute 
in all cases, where they act in ecclesiastical matters, 
and will allow it them only where they act in tempo- 
ral matters as in the executing of the warrants of jus- 
tices of the peace directed to them, in the making of 
poor's rates, and such-like matters. For say theyi 
*^the law-makers never intended ta give double 

* For neglect of duty, they may be sued in the spiritual coiirt 3 
Com. Dig. 614. As if they take bells out of the Church, 1 Sid. 281, 
"2. Or an action lies cgainst them by their successors, 1 Sid. 282. 
But not a suit ill the spiritual court, Godb. 279. So an indictment 
lies, if they take money &c. corrupte, colore officii, and do not ac- 
count fo! it. J vSid. 307. 

''See also Stst. 7 ]. c. 5. They shall not only have double costs in 
case of a verdict, but also in case the plantiff be nonsuited or discon- 
tinue his action. They may al^ plead the general issue, and give 
the special matter in evidence. 

And they may be removed for misbehaviour, and. others chosen be- 
fore the yenr expires. Lamb. Off. Ch. s. 3. 

« See KerchivaVs case, Mich. 8 Car. An action was brought against 
the Church- wardens for a presentment upon common fame of incon- 
tinericy. Upon not guilty pleaded, it was f )und for the Church-war- 
dens, and moved thatthey might have double costs ; but it was resolved, 
that this being merely ecclesiastical, it is not within this statute; for 
that the statute was never intended, bjit where they shall be vexed 
concerning temporal matters, which they shall do by virtue of theh: 
4>fHce, and not for presentments concerning matters of fame. 3 CrOc^ 
. S83, 286. 
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costs, but where the ofBcers were sued for temporal 
matters done by them in the execution of their 
office, (3 Crokcj 285. 1 Jones, 530j But there 
Is nothing in the statute, that can warrant this 
distinction, or give the least colour for it : For 
Church- wardens are named in it, and put within 
the full benefit of it, without any limitation as to 
temporal or spiritual matters, but in such general 
words as plainly include both, -^nd therefore the 
determination of the common lawyers in this mat- 
ter seems plainly to be a perverting of the statute 
to the prejudice of the ecclesiastical jurisdiction. 
However this may be of use to caution Church- 
wardens not to make their presentments out of 
spight or malice, meerly to vex and trouble their 
neighbour, (for an action for this may justly be 
brought against them;) but for such matters, and 
such only, whereof there is such certain evidence, 
or such a certain and notorious fame, as will justify 
their presenting of them, and then there will be n^ 
handle for an action against them. 

The Church-wardens were anciently the sole 
p.verseer«of the poor, and it lay wholly on them, 
under the direction of the minister, to take care of 
all such as were in want in their parish, and provide 
for their relief; in order whereto they had the cha- 
4i ity of well disposed persons, the liberal contribu- 
tions of the clergy and the reVigious, and the poor- 
man's-box entrusted to them. But when on the 
dissolution of religious houses, -and the alienating 
of tithes to the laity, the contributions of the cler- 
gy and the religious failed <which was the main 
fund, on which all the poor of the realm had 
hitherto been maintained) and the government was 
thereon necessitated by act of parliament (4nno 4a 
* • * Eli9U 
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Eliz.^J to lay a tax upon the nation for their sup- 
port^: The overseers, which are in that act super- 
adJed for the levying and disposing of the said tax, 
have \n a manner superseded the Church-warden* 
care in this particular. However the Church-war- 
dens are still by the common-law overseers of the 
poor in every parish ; and the said act joins them 
m equal power with the other overseers appointed 
by that act, both for the levying and distributing 
of the said tax, and all other duties of the said 
office; atid by several acts of parliament, whereby 
forfeitnres are inflicted to the use of the poor, the 
said Chiirch'- wardens are entrusted with the recefiv- 
ing and disposing of the said forfeitures to the use 
aforesaid. But they having other business beside, 
f . e. lo take care of the Church, and the other mat- 
ters belonging thereto, the whole care of the poor 
is rtow usually left to the new overseers, which are 
superadded to them by the statute, and the said 
Church- warden 3 by the custom of most parishes^ 
are allowed no farther to be troubled herewith, than 
of their good- will an4 liking they shall think fit. 

As to the repairs of the Church and Church- 
*>yard, tho* they bo*h are of the free-hold of the 
minister, whether he be Rector or Vicar, ("l I H» 

• Ch. 2. s. 1. 

• * In M. 15. Car. 2. a ChtiTch-warden vtm committed by the 
two next Justices as Church-warden, for refusing to account for 
;noney received and disbursed ky* him ; but on an habeas corpus 
he was dischari;ed : because by the warrant of commitT ent it ought 
to appear that he was overseer of the poor, for by the Stat. 43 EIIjb; 
that is annexed to his office of Chiircb-warden, and the Justices have 
no jurisdiction over him as Church- warden, but as Overseer. DaLt. 
186. 

* And therefore, the Parson alone may give a license for burying m 
the Church. 2 Cro. S67. Nov 104. 

So he may make a lease of the Church and Church-yard. 2 RoU 
S37. I. 10 And shall have the fees iu the Church-yard tor the repair 
of the Church. 3 Com. Dig. 614. 

4. 12» • 
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4. 12. 2 K H. 7. 21. 2 Ci-o, 367. Hvhari, 69. 
Kiichifi Title IVardens of Churches, Degge, part 
1. c. l^J Yet since the parishioners have the u^ 
of the body of the Church to hear divine service, 
in, and of the Church-yard for the burial of their 
dead, they are bound to the repair of, both, ^Con, 
fi5. Coke 2 ittSJt. 489. 653. S/tepherd Abr, Tit^ 
Church-'Wardens. Johan de Athon in Othoh. C, 
Improlf'dnL, verb, Cancellos^ &^ verb, (jtd hoc ienenr 
iur^ Lindwood De Officio Archidiacovi C. Archif^ 
diaconif verb. Reparationey ^ de Ecclesiis ^djff-^ 
4?andis C. si Rector ^ verb. Defec^m Mcclesice.J^ 
But the repair of the chancel still He^ i^pon the par-> 
son, whether ^ppropriator, impropriator or inst,U 
tuted rector {2 Jnst. 489* Uolls 2 Rep. p, 2Jil, 
Degge^ p,l. c. 12.V ^Ex;cept in the city of Jjondon$ 
where by immemorial custom the parish ipiierfl 
repair the chancel as well as the body of th« 
Church, (Lindwood De Ecclesiis nedificaniis^ C, 
fit Parockidfniy verb, ^dquos p^rlin^t^ ^ de Q^-» 
oio Arfhidiacouiy C. Archidiaconi, v^b. tf^pur^'^ 
tione. Watson, c. 30. p. 301. V Which S/iipe 
custom is also in the city of Nortvic/iy and jpost 
other cities apd Urge towns in Eugiandy wh^r^ 
there are no tithes to be charge^ with ^hi? repair, 
or to be sequestred for it, jf neglpqt^. ^d e^-» 
cept also in some Churcb^fs, where tb^'Vic^r is by 
special composition bound to this repair, (lUnd-* 
wood De Ecclesiis ^edififi^ndisy C. ut Paipchiam 
fieri. V Vir^riisJ And th<?p^ the Vicar hath the 
freehold of the chancel, as well as of the bcidy of 
the Church, and the Chvf^h-yard i the former b^i 
virtue of this t^ompo^it^o^ And the fetter by \^ifttt# 

• Sa!. 165. • 

^ Or, jfdKrclieiaperpetiia] Vicar, it Mosgs to hkn. ■ 
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of his induction. For every Vicar, when he i3 
inducted into the Church, takes possession of the 
body of the Church and the Church-yard, as of 
his freehold, and is then as it were by livery 
and seisin admitted thereto, as the Rector is by 
like induction to the whole Church, fSee Wat-i 
son, c, 39. p. 304 J But tho' the Church-wardens 
be not charged with the repair of the chancel, yet 
they are with the supervisal both of that and the 
minister's house, to sed that neither of them be 
permitted to dilapidate, and fall into decay; and 
when any such dilapidations shall happen in either 
of them, if no care be taken to repair them, they are 
to make presentment hereof at the next visitation. 

Anciently both the Church and Church-yard 
were repaired out of the revenues of the Church, 
and a fourth part of them, according to the primi- 
tive and well-known division of them, was always 
set apart for this purpose. And hence it is that the 
canon-law still enjoins it, and by virtue thereof 
in most other parts of Ckrtstevdom, even to this 
day, where the minister receives the vvhole reve- 
nues of the Church, he is bound oiit of them to 
provide for the repair both of Church and Church- 
yard, and all other buildings helongitig to thetn, as 
far as a fourth part of the said revenue^ will refach 5 
and where he doth not receive the whole reveniies, 
there he pays his Rhare according to what he receives 
in equal proportion with those who have the rest; 
And on the first settling of the Christian Church 
here among the ScLXom, this being then the order 
of the Romish Church, Pope Gregory recom- 
mended it to Austin toestibJish it here also, (Bedce 
Hist, lib. 1. c. 27 J And accordingly it was for 
some time observed iti this realm. Biit since that, 
it did, not ;.nany years aftery by' a special custom 

obtain 
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obtain throughout this land, that the burden of 
repairing the oody of the Church and the Church- 
yard, was wholly cast upon the people, because of 
their use of them ; and the repair of the chancel 
and parsonage house only is left to the minister. 
When and upon what occasion this custom was 
here first introduced, is not any where said, but it 
is certainly very ancient : For among the laws of 
king CanutuSy who reigned here 700 years since, 
there is one, which lays the reparation of Chuiches 
upon the people ; for the words of it are, M refec- 
iionem Ecclesice debet omnis populus secundtim 
legem suhvenire; i. e. to the repair of the Church 
aU the people {\. t. of the parishj ought to contri^ 
lute accordi?ig to the law, (Brompton, coL 929.) 
Where observe, this is not here first enacted by a 
new law, but commanded to be observed according 
to law; which plainly implies, that there hajd been 
i law established in this realm, and fully settled in 
it, concerning this matter, before Canutus' s ilmei 
how long before is uncertain. But whensoever this 
custom had its beginning, it hath ever since been 
continued in this land, and by virtue hereof the 
parishoners, since they have the use of the body of the 
Church to hear divine service in, and the use of the 
Church-yard for the burial of their dead, have also 
rupon them the burden of repairing both, arid the 
Church-wardens are officers appointed to act for 
them in this matter. 

The Church- wardens are therefore bound in be- 
half of the parish to take care that the body of the 
Church* and the Church-yard be kept in good 
X)rder and repair. And first as to the Church -yard, 

* So of a public Chapel annexed to a Chujch. 2 Inst. 489. 
And the Inhabitants of a Chapelry, who anciently repaired the 
* Church, shall not be exempted by disusage. 1 Sal. 164. ' 
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it IS their duty to see that it be kept in deceot and 
fitting manner* that it be cleared of ail rubbish, 
muck, thorns, briars, shrubs, and every thing else 
that may annoy the parishioners when they come, 
into it, or be any hindrance to them in the bury- 
ing of their dead, when there sihall be an occasion 
for it. That no sinks or gutters be made through 
it, or any thing else be there permitted, which 
may be unbecoming the place, which is conse- 
crated and set apart to be a repository for the bodies 
of the faithful, which were once the temples of the 
Holy Ghost j and that for the preservation of th^ 
said bodies, and the graves in which they lie, the 
said Church-yard be well fenced, f^ hist, 489^ 
€53. Lind. de Off. Archid. 5S. Cktn. 85. Degge, 
Part 1. c. 19 J For by the ecclesiastical law of this 
realm, this ought to be done at the qharges of the 
parish. But ir there be in any parish a custom to 
the contrary, a.nd the minister or any other havinff 
land?, yards, or gardens abutting upoq the said 
Church-yard, have immempriatly repaired that part 
of the fence which lies next ihem, the custom 
must take place j and they that immemorially re- 
paired the said fence, are bound to do so stilt 
fGodolphiri' s Repertorium, c. 13^ Sect. 15, 2 Rolls 

They are also to see, that the gatQS, stiles, and 
doors leading into the said Church-yanl be kept in 
due repair, as also the ways leading through it to 
the Church, for all these arq parts or appurtenances 
hdonsing thereto. But if any one hath a private 
door leading into the said Churtih-yard *, qv a 
private way through it, the parish is «ot to be ptu 

•The right to a Churchway may be qlaira^d and maintained by a 
libel in 6ie spiritual coqit^ see the ca^t^ BtfiU A^V* ^37« 
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la charge about these, they .murf 'be repaired by 
vfaini that hath the use of them. But here it is to 
be observed, that no one can make any such private 
door into the Church-yard, or any such private 
way through it without the consent of the Minister, 
wliose free-hold the Church-yard is, and a facuhy 
also from the Bishop for the same. But if the in- 
habitants of any ancient messuage tiext' adjoining 
upon the Church-yard have inimeniorially, the^ 
and their ancestors^ had a way .through the said 
Church-yard, and constantly have repaired the same, 
they can prescribe thereto in respect of the* said 
messiiage. And so if the owners of atiy lands ad*^ 
joinhig to the Church -yard have immemorially; they 
and their ancestors, had a way thereto through the 
«aid Church-yard, and constantly have repaired thfe 
«ame, with the gates and stiles leading into it, Ahcy 
can sAso prescribe theretom'refcpect oi the said lanc^ 
5 Rolls Ahr. p. 265, ^ 

The Church-wardens are also to see, that the 
Church- ways" be well kept and repaired, and that 
«o one do any thing to obstruct or annciy the sanje; 
^hat so the parishioners may at all times withoiit 
impediment or inconvenience resort to the Church> 
as often as any part of the divine service shall be 
there performed. The said ways must be broad 
enough not only for the passage of single persons^ 
but alsa for the carrying of a corps through iht 
same to be buried, as often as there shall be an oc- 
casion for it. And the stiles are to be so madci 
that persons of all ages may well be able to go over 
them^ If these ways be in the repair of the parish^ 
ihe Church-wardens must take care that they ht 
well repaired at the parish -charge: But if they b^ 
in the repair of any other, either by custom of 
otherwise^ they are by due course of law to compel! 

C i^ 
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^W such to da what they are obliged to in this par- 
.•ticular, ihat all may have a free and coiwcnieut 
passage to the Church, where God is to be wor«- 
«hipped by thtrm, and none be obstructed or in* 
commoded herein. 

As the soil and feed of the Church->yard is the 
Minister's, so also are the trees growing therein ; but 
ht is not to cut them down, unless for the neces«> 
iiary repair of the chancel, or else that he shall think 
£t out of charity and kindness to allow then^ to the 
j^ishioaers for the repair of the body of the 
Church; but where they used to be topped, the 
toppings belong to the Minister, Siat. 35. Ed. L 

The repairs of the Church* are either of the 
fabrick or the utensils, and both these contain such 
things as are necessarily required^ or else are only 
^dded either by way of ornament and decency for 
the more orderly and decent administration of the 
divine offices, or for the convenience and benefit 
only of the parishioners. 

Whatsoever is fixed to the freehold, is reckoned 
of the fabric of the Church, and the parts ncces*- 
warily required thereto are such, as either the hw, 
or else the nature of the things themselves make 
necessary in every Church, and such are the walls^ 
■windows, doors, roof, floor, font, pulpit, reading- 
desk, seats, tower, Sec. to which fi>r greater orna* 
ment and decency are added in many Churches, 

• It. it said, if a church fall down, the parishioner are not bouiKl 
to ito»buiid it. Acad. Ch. Service I V«nt. J6T. But if a church is 
«o much out of repair, that h is necessary to pull it down, qr so 
gmall, that it needs to be eiUai^d, the major pa/t of the parishioners 
tnay make a rate for new building or enlarging as there shall be oc- 
casion; This was declared In the 99 Car. K. by all the thnie courts 
siiecessivcly; notwithstanding the cmttc was iaboiured by a greet 
immber of quak^rs, who tooted ttic rate* Gibs. 2SI* 

paintings 
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paintings, altar-pieces, rails at the altar, &c. And 
for the benefit and conveniency of the parishioners, 
a clock, a dial^ chimes, a superfluous number of 
bells, &c. 

What are not fixed to the freehold of the Churchy 
but are of the moveable goods belonging thereto^ 
are called the utensik of the church: And tbese 
also are such, as either the law, or else the nature 
of the things themselves, make necessary in every 
Church, as the communion table with the carpet, 
and linen covering belonging thereto, the chalice. 

Eaten, communion flaggon, bible, common -praycFr 
ook, the book of homilies, the surplice, poor- 
man's box, register-book, &c. or else are added 
only for the better and more decent administration 
of the divine offices, as a decent pulpit cloth, a 
pulpit cushion, a cloth for the reading desk, orgaiis.% 
silver basons for the offertory, branches for nghts, 
candlesticks^ and other such things, as we find in 
^ome more wealthy parishes to be provided by the 
parishioners, over and above what either the law, 
or the absolute necessity of the things themselvc5 
require. 

The inventory of utensils, while this land was 
under popery, was very large in every parish ; the 
vestments, images, vessels, and other implements 
necessary for the carrying on of that superstition 
being very many, and of great expence to the peo- 
ple in the constant repair, as weft as in the first 
providing of them, from which they are now re- 
leased by the reformation. A large catalogue of 
those popish utensils may be seen in Lindivoodi De 

* Church- wardens, with consent of the Ordinary and Parisbionars, 
way ornament a Church at the public expeoco. Vide p. SI, 34, and 
1 Str. 576, 

Askd for omamcati a parishioner is litbU omly in rmpect to hie 
^rsonal attate. 2 Rol. 391. 1. 5. 
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Ecclesiis ccdificandisj C. vt Parochianiy and • in 
Staveley*s History of the Church of England, ch^ 
12. And it is remarkable, that the parochial Church 
of Yarmouth in Noifolk hsid in thie times of popery 
so many goods and utensils belonging to it, that in 
the begmning of the reformation, Anno Dom. 1548. 
such of them as were then thought superfluous 
being sold towards the repair of their pier, the 
money raised thereby, as appears by their town- 
books, amounted to nine hundred and seventy seve^i 
pounds, six shillings and eight pence; \\rhich was 
a vast sum in those days, when money was at above 
three times the value that it now bears. 

But here it must be observed of the seats ?ti th6 
Church, that when 1 reckon them of the parts oF 
the fabric, it is upon supposition that they are fix5ed 
into the ground, as mostly they are; for if they Be 
not fixed into the ground, but are loose and move- 
able, they are not then to be reckoned as parts of 
the fabrick, but are of the moveable goods or 
utensils of the Church: And from this difference 
have arisen the diflerent determinations of law^ 
which have been made concerning them. 

And with all these things are the Church-wardens 
charged, that is, to look to the Church*, Church- 
yard, its fences^, and other appurtenances, and to 
restore and repair every part thereof, in which there 
shall be any failure or decay, as often as need shall 
rfequire, (excepting only where any particular per- 
sons are by immemorial custom obliged to repair 
the same, as all are the isles and seats to which 
they prescril)e.) And they are also to take the 
custody of theChurch-go6ds (in respect of which 

• Inhabitants of a chapel ry are liable to the repairs of the mother 
Church, unless, exempt from custom ; but not vhere there is only a 
late erection. 1 Salk. 164. 

^ Th* inclosure of the CBbfch-yard belongs to the {:anshioaen. 
S Com, Dig. 169. 
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flieV arc a corporation, and capable of suing and 
bciiiff sued) and to repair, amend, and renew ihcm,' 
as oUen as they shall find them to be impaired or 
decayed; and for their discharging themselves 
herein, they are fully empowered both by the 
parish, and Ordinary, when regularly chosen, and 
regularly admitted mto their office; so that they 
need riot the advice, consent, or authority of either, 
in order to the repairing, amending, or renewing 
any of the said particulars, which belong either to 
the fabric. Church-yard, or utensils of the Church, 
of which they are made Church-wardens, but are 
themselves sole judges of what is needful to be done 
herein, as being invested with the authority of ihe 
Ordinary, and the whole trust of the parish for this 

furpose on their first entering on the said Office^, 
lowever it is adviiieable for the greater content and 
Satisfaction of the parish, that tne^ do not enter on 
any great and chargeable repairs without first taking 
the advice of their neighbours, who are to bear the 
charges of them. See 1 Fent. 367. 

But if they will act without any such advice^ they 
have by virtue of their office full power and autho- 
rity so to do; and although they should be so in- 

* Churchwardens are a cori;oration, and morally competent t9 
assent to a reasonable agreement heneBclal to the paiish, and may 
therefore bind th* partshi>^ners and their successors, and the succeeding 
Churchwardens, bee Martin r. Nutkin, S P. Wmi. ^66. 2 £q. Ca. 
Abr. 23. pi. %% . • ' 

The ca>e uf Martin and Wife v. Nutkin and another, was this: Tht 
Fiaintitf *s house l>eing so neai the Church that the five o'clock bell 
rung in the morning and disturbed the plaintiff, and he came to an 
agreement in writing with the Church-wardens and inhabitants at a 
vestry, that the plaintiff would erect a cupola and clock at the Church, 
and in consideration thereof the 6ve o'clock bell should not be rung 
in the mt)rning. It was declaa'd that here was a meritorious consi- 
deration executed on the p!ahitiff*s side; and that the Church- wardens 
might toll the bells or sileoce them.' And the Court of Chancery 
decreed an injunction agaiast the ringing of the five o'clock bell. 

C 3 ^ dvs^t^^iV. 
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discreet as to make repairs where there is no occa-> 
sion for them, or so improvident as to lavish away 
more of the pari.^h's money therein than need, yet 
if they have truly and honestly laid otit the money, 
they must be reimbursed again, and the parishion- 
ers can have no remedy herein. Fraud and deceit, 
if any such be proved against them, must at all 
times be redressed; but if they have only been in- 
discreet, or improvident managers for them, they 
should have chosen wiser men; this will not be 
any just exception against their account to hinder 
the allowing of it. For they being to the parish as 
a Pfoclorto his principal, the act of the one, as long 
as h^ keepeth within the verge of his commission, 
11^ looked on m law as the act of the other, an4 
what \» reputed a man*s own ajct, he c^n* have, uq 
rctnqdy agaipsjt; >nd therefore if the uioney bath 
been really and truly laid out without fraud, CQviog 
deceiti or gratifying any by-^end of thjeir owti^ how 
K>ori$hIy and P^edlesly soever !t h^th been donQ^ 
!ii that it hath beeti done- by those whojn they 
hav^ appointed to be their stewards and agents iti 
their sTf ad iu this ni;atter^ it is^ dpne a$ by them-* 
selves, \nA ther^ can be no help for them \ which 
is necessary to be here said, that the parishioners 
may be warned bow they trust such men in this 
office, who are hot fit for it ; or if they do, not 
frMitk^ly to CQmn^epce suit agja^in^t them afterwards 
JFor that, where they can have no redresg. If their 
Jmprovidence, indiscretion, or negligence be Such 
^s to wajite the Church-goods in their custody, 
or otherwise much damnify the parish, they may 
on proof hereof, by the authority of the Ordinary, 
at any time be removed, and others phosen in their 
6tead, (6 Edw, 4. 6. Finch, lib, 2. c. 17- 13 Coke^ 
TO.) But as long as tliey are in the office, the trust 
of the parish, as well as of Uie Ordinary, is invested 

in 
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in them for all the acts and duties of it^ and they- 
must he allowed whatever money they layout herein^- 
provided they act not fraudulently or falsely iu the 
expending of it. 

But this must be understood only of those par'*- 
ticulacs, which are the necessary parts of the 
fabrick. Church-yard, or utensils, or else have 
before by the consent of the parish, and the authority' 
of the Ordinary, (where il is needful) been addecl^ 
to them. Fov to the care and repair of all these 
particulars doth their office extend, and they can 
charge the pariih with whatever sums they lay out 
bereni. But if they add aaiy thing new, either to- 
the fabrick, Church-yard, or utertsils, which was 
not befare, tlvey must i^avcthe cohiKent of the major' 
part of the parish, or else the parishioners tnay^ re* 
fuse lo allow the disbursements in their account; 
for to such expences they cannot be charged with-* 
out thdr consent*, nor wiU the bw in this ciasc 
ftllow any rate to be good^ that shall be n>ade itv' 
order to it. » 

But it is not necessar^n for the Chureh-wardens ta 
ask every man'& conse-nt in particubr to such 
matters; for the legal ntethod is, that when any^ 
such thing is to be proposed to the parishioners, th^ 
Church -wardens with the consent of the Minister 
call a ineetit>g of the parish, which is to be done in 
this manner. The Sunday before, public jaocUi^ 
Burtion'^is tobe made, either in the Church after 

divine 

• Parishioners cannot be charged with new ornaments, without 
their conseut, as wejl «s that of the Ordkiary. But a new erection^, 
as an orgariy may be made and maintained by voluntary «ubscriptioi\ 
vUhout the^r coiise«t. Vide p. 34. in not. 

•» ** The inhahitants and rentci^s of this parish are dt^ired t9 tttlfk 
votice that a public vestry will be' held on — — next^ thi' > ■ ■ 
instant, at ■ at four o'clock in the afternoon of that day, in 

C 4 grder 
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div'mei^eTvice is ended, or else at the Church door^ 
^slbe- pari^ihioners come out frorti the same, both 
fo4!)tbje calling of the said meeting, and also for the 
appointing of the time and place for the assembling 
ot it:. Ami it will be fairest then also to declare for 
what business the said meeting is to be held, that 
Qo one may be surprized with, any matter 4hat shall 
t{ieo be proposed at it, but that all may have full 
time? be/ore: to consider of the same. And that none 
iiiay be mistaken as to the time appointed for the 
Sftid* meeting, it is usual, and also very convenient, 
that for half an hour before it begins, one of the* 
Church bells be tolled, to give the parishioners 
RQticeifor their assembling together a. And at every 
&t)ch meeting all those have a right to com^, and a 
right to vote, who pay to the Church rates, and 
none other. And when they, who are thus quali*. 
fi^, are assembled together m manner as aforesaid, 
^t thetime.and place appointed, the present include 
tile absent, and the imnjor part of the present in-. 
elude all the rest. For those, who absent them* 
selves after such public notice- given,, do it volun- 
talriiv?, and. therefore do thereby devolve their votes, 
ujwn iImw© who:are>pre«ent, and evefy act of the 
vpijor paptidf the pi'esent in all such meetings, is ia 
cy>.nstiniQtioii.of law the act of the whole parieh.* 
And thcDefore the consent of the major part at all 
sitfih iJ^etiiagfl, legally called atid legally assembled 
atJbe.time ahd plaoe apponnted, i^ all that is ne- 
ee^ry to justify what the Church- wardens shall do 
in such matters conformable to the said consent. 



,.. .. 



ofderto take int& ronnJertttton the propriety of erecting an additional 
gallefy in the p&risk Churih. 

A seUct meeting or vestry decs not brnd the parish, without im* 
memojrial usage. 4 Burr, Mans. 168^. 

» 5. Co. 67. 

And 
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And to make this consent more authentic, it will 
be convenient that every such parish act be entertd 
in the parish book of accounts », and that every 
man's hand consenting to it be set thereto; for thieifi 
it will be a fixed and apparent rule for the ChurcJHi- 
wardens to act by, and also by which the parishion* 
ers inky judge, when they take their accounts*, 
whether what they have done be according to thdr 
commission or no. And when all this is regularly 
Jone, it will be in vain for any particular parishioner, 
whether present at the same meeting or absent from 
it, afterwards lo make any exceptions against what 
shall be then agreed on, because he being involved 
in the major part present, every act of theirs is in 
construction of law his act also, and against his 
own act no man can ever haVc a remedy. fSe'B 
Jeffreys' s case, 5 Coke, p. ^6, 67. St. Saviours 
Parish case^ Lane 21 • and Hell. 61 . Liti. 263. Pop- 
ham ^ 137. 1 Mod, 194, and 236. 2 Mod. 222. 
1 rent. 167. IFats. ch. 39.) 

And if the new-added particulars be in the 
Church, the licence of the Ordinary is also neces- 
sary, as well as the consent of the parish, before 
they can be legally and justifiably added, or new 
erected there. For the Ordinary having the order- 
ing and disposing of all things in the Church, no-, 
thnig must be new erected there, without his 
licence, under any pretence of order or decency 
whatsoever, because neither the parishioners, nor 
the Church- wardens are the legal judges of what is 
best for order and decency in this case, but the 

* ** ,'ft a piiNic vestry of this parish^ Icklen this day in pursuanct of 
Puliic notice fi-r that purpose giien^ it is resolved^ that it xuill he proper 
to erect a new galUry on the south side of the parish Chunk, and tki 
i'hurth' wardens an desind to cause the ramg to ie immfdiutefy done.** 

C 5 Ordinarj 
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Pr/dipary only. And therjefore, though thp mjyer 
p^i of tpie pi^rish bfi cohsenpng to the mw addition^ 
f^^q jtbere(>y the Church- wardens may be jin powered^ 
j^fyi^i^it^ parishioners lieth, to piake and levy 
1^ ra^e ((fv jthe reimbursing tben^selves of thje charges^ 
yf;t if apy one person in the parish dissents from it, 
/ladx^^etb piynipnti they pan h^ve no repedy 
•f^^ftoi?^ b||?i^ h^v^^ ih^ jthing being illegall}^ donp 
lir?^l^9Vt> tjfiat aA^thonty, which tb.e Taw requires to 
ly^^irafU it, no rate will b^ j^f^gfd \p^], which sh^ll 
he ina/de far it* And tberplbre if the Churchr 
wardens would set up a new seat wjiere there wa§ 
ttone bjEfore, make a new gallery, or add any thing 
fU^ tp tbeChurch) they cannot lega)]y do it^ unless 
tfkpy have first the consent of the niajor part pf ih(f 
pifUish% and next the licence of tbp Ordinary to 

justify 

• Tlie case of ButUrworth U Barker v. JVaikcr ^ W^terhouie, Ea. T. 
pO,3. 3. H. reported by Burrow, ypJ. 4. p. 168^. di^cii&ses somf 
interesting points on the subject of consent ot paf isHiomci[s and of xhc 
validity pf customs, and goes to shew, that a faculty may be obtained 
for an ornament to a Church yrhich shall he eiBCted and raaiutaiued at 
a priv9^ jcxp^ce, yithout fiist obtaioUig the c(Misenfl of the major 
Mit pf thie parish. Thp case was this : An application was made to 
Ke Court of King's Be^ch for a prohibition to stop the prerogative 
Court of York from proceeding to gnuit a faculty for an organ m the 
Chui]ch of Halifax. It appeared, that the cause bejow was for 
paining a facplty for it; and there was a citation of the parishioner^ 
and iqhabit;ants to appear, and " shew cause Why an organ shnu\d 
tiot be erected in their Parish Church.*? They did so; and their 
yVjjixtiop .was, that the plaintiffs bplow had nut the consent of t^ 
i»vMb. The ?n)swer vas^ *^ but yifi have tb^ consjcnt of the Church- 
wardens: and there is also so large a subscription for erecting an,a 
maintaining it, that k will never be chargeable to the parish." And 
tbey alao alledgc the co^^^nt of a sf I^ mpft'ii^R or vestry. TI^ othej 
aide deny that the parish in general is bouncTby the consent of this 
teVect meeting or vestry, whereupon the applicants for the faculty 
alfedge *' that for SO, 30, or 40 years, it has been usual to collect the 
•ense and consent of the parishioners about all parochial matters at such 
select meetings or vestries; and that the whole pa^i^ ar^ , .aAd for ill 
Uk tixM aflcgatCi have been boun^ by the acts and consent of such 

leloct 
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justify \htnK \n \\. Th^ consent pf; ibjC .pwa^ if 
9^ade neg^ifs^ry to ffcur^ their e^tati^a.&ow ui^Mi^l 

Mtect meeting or vestr'm. Upon which th« parifthimirn Which 
9PP<>k4 the or^n vaoyt^ for a prohibitiou. Thq CouiX oWrve4 
that the very grom;id of applying foir the faqult)' is ** that the parvli 
arc potto DC burthened with the cxpeiiceof this organ;" the very 
rendition of praying it is, ** that it is to be maintained by a soWcpijp* 
Vipn." Mr. WffkMwctiPx whp was ^r the prokiHlion 9i^« tW<iM 
tpatt^r of splendor pr uc^ianiefV; jq the Chvir<;h caa be done withovl 
the consent of tV ptrfsh. Mr. Justice Wilmot asked him what aut^3- 
rity hehad for this position. He said he ktiew no sueh d6etrine; 
It was then observed, that if the Ecclesiastic^ Courts aUcyw thf q^ifhnc* 
9f 10, 90, 3Q, Of 40 years M> ^ f proof pf a (;ustain, thp alledgm 
an usage for such a time only, without alled^ii) ; it to be immemoriallyi 
would be only an artifice to elude prohibitions to hinder them ftvill 
trying immemorial custovis. And if omamenu cam ha imflosod opcm 
l^ie Parish by the Ordiivirles, without the consent of. the p^rish^ H^ 
parish.will l>e bound to maintain them. Mr. JusticcWii.i^qT thou^t 
they were proceeding, below upon a mistake. The citation mustHii 
intended to have b«e» issued, ior the parishioners loskie^ ** whfthcir 
they have any temporal rights that will l^ injured by sdtii^ up ^ 
organ.*' But the coifsent of the whole parish cannot b* csseiitialW 
necessary to the Ordinaries setting up an organ, nor would the parisn 
he bound to repair it when set up. Now it the co;:si*nt of the pai>iak 
is not necessary, t^^ ajl these proceedings \)elow ar^ fu{^at£ry^ l\ 
secKps a3 if th^y did think sue)) consent to be necessary, and I own 
that if the consent oj the pafish were necessar\^ \ should think tly 
prohibition ought to go, heoaiise the consent oAikit vestry cannot bind 
thic lAjht'le parish withoift it^m^morial Ms^ge, Mr. Justice Yates t^§o 
thought th3t ^ pn|hrt>i,tion ought to go, j/" there were any tempora) 
right to be detenu i''cd. For an usage ot 30 or 40 years is nor sufficiqit: 
it can iyt no valid custom unless it has lieen time out of mind, I'hti 
$uU hp ^^jd bdoiy, seqpnf to me to be totally nug^at^ry. P^rishion»^f , 
Cflnno{ be charged iuii^ vev^ Qrnaments without their covsent as meil <y 
that of the Ordinary, The citation mi<;ht be intended only to prevent 
injury being done to the property of their private seats in the Churdil 
Both sid^ h^r^ sf^m to htve. thought the consent of the parish necqp^ry ; 
W^fh, it i^ not Mr. Justice Aston, If propter trial of the c^itom if 
eluded by alledging the usage of 40, 30, or 20 years, I should take the 
pbscrvafion to be right. The parish may be used to meet and cqn^idor 
pf necessary repair*, but they cannot preclude the ecclesiastical court 
from ordering an organ or any thing else within their cogniza^ice. This 
organ is stated to be proyidea by voluntary contribution. The citatiofi 
was issued in ofder to rrceive reasons agaiqst injuries that might happen 
to the private property of the parishioners^t bu^ ^ ec«lc«ittticj^l cpuft 
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taxations; arid the licence of the Bishop is required, 
to sectirt ifte CJhtTtch from havrog any nuisfincc'or 
iitifittteg' incumbrance erected in it, whereby the 
decent performance of the divine offices may be 
impeded, or the people any way hindered from fully 
partaking of the benefits of them. But if the thing 
that i^ added be not in the Church, nor is added'to 
the fabrick or its appurtenances for any religious use, 
hvX only for the benefit, convenience, or curiosity 
of the parishioners, as a clocks a diat, chimes, a 
tupemumerary bell, &c. in this case tVwe licence of 
the Ordinary is not requisite, but it will be sufficient 
|f the major part of the parish be consenting thereto^ 
• But if the new erection be m the chancel, the 
leave of the Parson is aho necessary, because the 
chancel belongs to him, and is as parrtof his glebe; 
and therefore H the Church <-urardens sek up any new 
sea^ in the chanced, or place rails there at the aliar^ 
they must have not only the consent of the parish^ 
but also the leave of the Parson as well as the licence 
of the Ordinary, before it caw be le^ly done. 

Whenever any thing is thus IcgaSy added to the 
fabrick of the Church, utensils, Church-yard, ojp 
?ippurtenances, by such consent and licence aB are 
requisite thereto, it thenceforth becomes the charge- 
of the Church-wardens to take care of it, and they 
are obliged to repair, amend, and renew it, as need 
shall be, in the same manner as other particulars 
belonging to the said Church. 

If any of the particulars of the fabrick, utensils. 
Church-yard, or appurtenanqesj^ which either thje 

does not encroach upon or interrupt the meetini^s of the ChurcHi^ 
wardens about such things as belong to them ; nor draw the cognizance 
of them into a different/ r^w. Lord Mansfield. The ground we go 
upon is, that a prohibition zuiil not be material, 

A rate cannot be made to reinraburse a Church- warden, Xaj. Xcmp. 
Hardw. 381. And. 11. 2 Ld. Raym. 1009* 
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law, or the nature of the things thertiselveis fnalce 
rie^ssary to every Church, havfe bieen omilted or 
let down for any timej the Church- wardens are 
empowered to restore thewi, how many years soever 
may have beeti past, since they were last in use, 
without any consent of the parishioners, or licence 
of the Ordinary to authorize them thereto; because 
the duty of their office always obligeih them to this, 
and they are guilty of the breach of it as long as 
they omit it. ' 

But if any of the particulars omitted or let down 
be not of those parts of the fabric, utensils, Church- 
yard, or appurtenances, which either the law, or 
the nature of the things themselves make necessary 
to every Church, but are only such as have been 
added by the consent of parishioners, or other 
licence recfuisite, for the more decent and orderly 
administration of the divine offices, or greater orna- 
ment of the Church, or only for the benefit, con- 
veniency, or curiosity of the parishioners, if they 
have been out of use for above forty years, the 
Church- wardens have no more any authority to re- 
store them, nor can any ecclesiastical jurisdiction 
enjoin it on them, or legally require it to be done^ 
but they become then ol the same nature in law, 
as if they had never been in the Church at all. For 
there bemg no law or absolute necessity for those 
particulars, the Church can have no other right to 
them but by prescription and former usage; but the 
utmost limit of ecclesiastical prescription being 
fDrty years, (Coke ^ Inst. 653. Extra* aePnjescrip^ 
tidniius C, ad Autes nostras; where it is decreed^ 
Quadragenalis Prcescriptio omyiemprorsus actionem 
iollit, i. e. A forty years prescription takes away 
all action J after they have been disused so long, 
the Chitrch has lost its claim to them by the saine 



prescription against them, by whi^h it ijf^l f ajned 
^ right to them ; and therefore ^hey cannot a|ier |htf 
litpe elapsed, be again restored withpiu the PpnsQUt 
s4 the parishioners, aud other licence r^qi^UUf^s io 
the s^nie manner as if they bad fiever bcloqged IQ 
ihe Church at all. 

And theFefofe (of example, the rails at the ^Uftf 
\^n\g i^pt required by any l^w, or of th^fp.selv^y 
f^bsolutcly necesjs^ry \x\ any Church, as tlvey CJinnot 
be first erected without the consent of the pstri^b 
And Parson^ and the licence of the Ordinfiry ^rst 
b^d thereto, so neither after forty years diagse can 
^hcy bq agAin restored without the same QonsenI 
and licei)ce to authorize the Church*ward^nQ to ^q 
the thing, and levy a rate upon the parish for it, 
.And therefore tho' it be very decent and fitting X\\dX 
^here should be rails in every Church to l(o^p tb^ 
cpmmunion table, at which the highest mystery uf 
our holy religion uscth to be celebrated, froin \\)^i 
profanation, which it may otherwise fei^ ^F^^>fl^tQ 
{^nd which is all that \% intended by them) y^t sino^ 
this is a Plotter which often raiseth great congests 
^nd distMrbapces in parishes aniong weak and sprp* 

Eu]ous persons, it is proper that ChurqbrW^vde^f 
. ave this advice given them, that (hey ent^r on po 
such attempt, unless in such ^ legal way, 4s ip^y 
justify them in thp dping of it. 

]^ut here it i^ t^ be qbserveds that the cpi^ep^ pr 
the parish is not required ^ necessary to auth^nfr 
the thing, bpt only to oblige th^m to pay ^r th^ 
doing of it. Whether it be fitting Ip b^^ dPP9 or 
po, belongs only to the Ordinary to jt^ge; but 
ivhether the parish will pay ^ny thipg toiw^rds it^ 
](>eing wholly in their power, thi^ is ^11 the X^^f^ 
that makes their consent requisite tp the thipg^ 

^d therefore if the P^if^tfp wK^ ^ liqf»fifi ^f tftr 

Ordinary, 
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•Pr4in^, or any Qtber person with the consent of 
the Parson and th^ licence of the Ordinary, have ^ 
desire to set up r^il^ at th^ ^Itar at their own prpp^f 
cost aiid charge, without con^^eroin^ the parish iq 
give aoy thing towards it, \\\t. parish is no way conr 
cerned either to gjv^ or ^^Py their con3ent thereto. 

The Church-iiY.^df<?9, in or^er Xo make the $ai4 
repairs, ar^ aiithori^d \\y law to rpake a rate, anjl 
levy it uppp (he ifih^.hi^^Ptp 9pd owners of the 
parish, 5 Coke^ 67. Popham, 197- 1 Bulst, 20. Noy^ 
41, LaUhi 203. Het). 61. 130. Degge^ P. l. ch. 
12. Skeppard Abr. Title Church-wardensJ Buf 
before they can do this, they must be legally chosen 
^nd legally sworn into the said office. 

The Church- wardens are to be chosen every year 
in £fl5<^week, (by Canon 90.) on the day which the 
Minister shall appoint, and give public notice of it iq 
the Church the Sunday before, (unless where there if 
an immemorial custom for another day.) And at 
the time appointed, the Minister ?ind parishioner^ 
being met together*, the Church-%yarden6 shall b^ 
cho«en by the joint consent of both^ ; but if they 

■ The Parson or Vicar cannot adjourn the vestry, but the majority 
of the parishioners may. Fort. 168. Str. 1045. 

^ Ot common right the parishioners shall chuse one and the' Parson 
Oie other. Stra. 1246. Cro. Jac. 532. Cro. Car. 551. Noy 31. 1 Veau 
267. 

A Curate stands in the pltce of the Parson, for the purpose of nomi« 
xuttijQg one Church. warden, and a Curate may make .a pressntmeat. 
^ra. 1246. and 2 Vent. 41. 

If the Parson and parishioners neglect to appoint Church-wardent^ 
yet the Ordinary has no jurisdiction; Stutter v. Sreston, Str. 52. and 
if the Bishop or Ecclesiastical Court make an order that a select vestry 
ahall choose, this does not exclude the other parishioners if diey will 
be present at the vestry. Lane 21 . 

But by custom the election may be by a select vestry and not by ihm 
whole parish. Hard. 379. And wherjC thece is a custom for chusin^ 
Church. wardens, and it cannot take place, they must resort to the 
Canon. Stra. 145. 
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cannot arjree, the canon directs, that the Minister 
^hali name one, and the parishioners the other^ {Can. 
of 1603. 89.) But where there hath beeiiati imme- 
morial custom for the parishioners to chnse both of 
the Church-wardens, there the custom sh&H take 
place of ilie eimbn, and they shall continue to chuse 
both still, (? Cro, 532. 3 Cro. bb\^ 558; Noy^Sl, 
139. 2 RoL 234. Deg^e, P. 1. c. \^2, Gibs. Codex , 
242.)* And accordingly by virtue of this custom, 
f the 

» Pvitif chnsenhy parirhioncrs they ought to be chosen by all llic 
parishioners as.-cmblecl. Lane 21. 

: And ihe Court ot Kiug's Bench will not grant a Afawiamits com- 
manding a vestry to be called Fur tiie election of Church-wardens. 
Str. 686. And y^t in the above case of Stutter v. freston, in 
C. B. it was said that the proper way was by Mandamus-. Sed q^. 
|)ecause it i» not ^ivown to whom it should he directed, Str. 686% 

Having mentioned the writ of ^luudamus it may be proper to make 
Si rciriark or two upon the law as it relates to the return oF a Munda-^ 
wus, and the first observation is, that the return of a Mtin^am us shall 
\k made by those: to whom the writ is directed. And then as to whai 
shall or shall not be 9 good return of a Mandamus to admit or swear 
Church- ward ens, in the case of Jiex v. IfurrvooJy it was held, that a 
return that the party wav not elected a (^hurch- warden, was a good 
return. 2 Ld. Raym, 1403. So, also that he was r emoveah/e id libitum, 
without oil.er c.iuse, when this is warranted by custom or charter. 
Ray. 188. 1 Sid. 461. I Vent. 77. And this without shewing iuy 
summons to the party, or hearing him in his defence, or that the ofHce 
is filled up. Str. L 15. N.B. This last was not the case of a Church- 
warden, but of a Sexton, yet the rule applies. See al&o Cowp. 413. 
ct post /», 46. in not. 

If a return to a Mandamus, for swearing Churchwardens elected by 
the parishioners according to the cu&tom, says, that a suit pending in 
the ecclesiastical court conceri\ing the custom is undecided, it is badf 
for the ecclesiastical court cannot try the custom. Ray. 440. 

So, If the return be that the Bishop inhibited the Archdeacon, rt is ill, 
forthe Arch()^con is but a Miiiisterial officer, and is- obliged to do 
the act. StTi 610. 

Tl-e Court will not grant a <fuo ivarranto information to try the 
ralidity of an election to the orifice of Church- warden; for it is not 
an usurpation on the rights or prerogatives of the crown, for which 
only the old writ of qua warranto lies; and an information, in ruturc 
of a quo warranto can only be granted in such cases. 7'le courts 
therefore, were of opinion, that they ought not to li&ten to such au 

application ; 
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the parishioners of most, if not of all the parishes 
in Tjondon^ do there chuse both the Church*' 
wardens, (2 Cro. 532. 3 Cro. 551, 552.) But in ail 
the new-erected parishes of that city, it*s clear, the 
(ranon must take place, unless it be provided other- 
wise in the Acts of Parliament, by which they ar^ 
erected. For in them no custom can be pleaded^ 
the very being of those parishes being of loo late i\ 
a date tor the founding of any custom in them. 

But here let it be noted once for all, that na 
Custom or prescription doth supersede the law 0% 
the Church in this realm, but only commoh-lawi 
custom, or prescription, that is, which i^ beyont^ 
the memory of man ; and nothing is accounted, if^^ 
be 80 by the law of this land, which can by. .atiyr] 
Sufficient evidence be proved to have been otberwk^' 
since thu first year of king Richard I. t. e. Anno 
1189. 

Several persons are by the law of the land. ex-, 
eused from bearing the office of a Church-war^etij^ 
as 1. All Peers of (he realm, by reason of theic 
dignity. 2. All Clergymen in holy orders, by reasoii 

application; it was destitute of eviry legal principle, and that in this 
case, even a rule to shew cause ought not t .> be grdiitcd, lest it shouldr 
hereaftei' be drawn into a prcceclciit The King v. Shepherd ct aU 
'S2 G. 3. B. R. 4 T. Rep. \^H. 

Mandamus directed to M :rj^n Rice he bein;!^ Archdeacon of A. tA 
swear I. S. who w.^^ ch^j>ea Chunh- warden by the parishiouers o£ 
B. to this he rctnnied that I. S. is a dairyman and a yerv^iit, and unabl^ 
andrunnt for the said office, and exctpti'm taken as 'to the unceVtaiAty 
of therctorn, hut not much taken notice of, because by the opini«m' 
of the court, the Archdeacon bath no power to rcius-e, for the 
parish have the ri,;ht of elettion and are judges of the qualilicationi 
*f the party by them elected; and. if they choose an ignorant or 
beggarly fellow, it is at their peril, and a Church- wardea^s office is » 
temporal ofjicc, and a corporation by law, and it cannot be supposed 
^at the 'Archdeacon should have moie care of the parish, th^n they of 
themselves, and a peremptory maudamus awarded. AUr^Mn-Riie's case 
8 W. 3. B. R:. Ar6, 
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of their order, a. All Parliament-nicn, and all in 
the king's service in ordinary, by reason of their 
privilege. 4. All Lawyers, Attorneys, and Clerks 
of Chancen^^, King's- Bench, Com m(ui- Pleas, an4 
Exchequer, by reason of their attendance in the 
said courts evtTy term, 2 Rolls Abr. 272. b. Phy^ 
stcians and Chirurgeons in the city of Lond(m.% ao4 
suburbs, by the statute of the 5th of King Henrys 
the Siky.c, 6. and the 32d of King Henri/ the Sth^ 
c, 40. because of their obligation to attend the sick. 
0, Apothecaries all England over for the s^UM 
reason, by the Statute of the 6th o/^ King IVHUam 
|II. c. 4. The first oj Queen Anne^ chap. 1 1, aai4 
the XOth of Queen Anne^ chap, 14. 7p All preachers 
artd teachers of dissenting conffregjationj, by thci 
Statute of the Jirst of Kt7i.fr li^lltam Wfd Queen 
Maiify c, 18. provideo they nave qualified theiQselveft. 
According to'fhe said Statute. 8. All registered 8eA<« 
men, although not a^ctually in service^ by t>ie «tatvte 
of the 7th and Q/A of Kiv^g William the 3^, c, SU. 
9. All persons that have prosecuted any felon iq 
conviction, bv the statute of the \Oih and Wth of 
King Wiltiam theSdy c. 33. which excuseth them 
* from this, as well as from all other parochial or, 
ward offices in the parish or ward where the felony- 
was committed. 10. Freemen of the corporation of 
Surgeons in Londo4i, IS G. 2. c. 15. 11. Roman 
Catholic Ministers, conforming to the Statute, 31 
Q, 3. c. 32. s. 8. 12. Serjeants, corporals, drum- 
mers of the militia, and private men, from the time 
©f their inrollment, until their discharge, 26 G. 3* 
C. 107. s. 130. All these persons being exempt 
by law from bearing the said office of Church- 
warden, they are not to be chosen into it, imlesa 

« And th$ first assignee of tht certtiicate. See 3 Bum 77. 

c. 107. 
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they are content voluntarily to bear the same. Bu< 
excepting these, all others are eligible, and must 
i^erve in the said office, when legally chosen into \i 
as aforesaid^. 

But whosoever is legally chosen, must be ai\ 
inhabitant of the parish, for no out-sctter, who 
occupieth lands in the parish, but doth not dwelt 
or inhabit there, is capable pf being chosen Church-^ 
warden of the said. parish. For by the duty of hi$ 
office he is obfieed to be, present in the Parish - 
Church of which he is Church- warden on al] 
Sundays and holy-days, to take notice of the ab- 
sence of such parishioners! as do not come to th^ 
siaid Church, in order to present them for the saniOiJ 
and also to take care, that no disorder be coni- 
mitted in the said Church or Cljurvh-yard duringf 
divine service and sermbnj but ttiat all tfiihgs b^ 
kept in order and quiet, vy^hich he is ihcapaole of 
duly performing, as long as he lives out of tb^ 
parish. ^ . , 

. At the next iil^itatidn, \^hich shall be hel4 ^ftfilf 
the said choice by the Bishop or the Arch-DeaC9«| 
QT other ordinary, within whose jurisdiction the 
parish shall be, the new elected Church-wird<?fi| 
must appear in order to. be sworn into the sai4 
office**, {Can, ng.) For until they ar^ thus sworn» 

tbqy 

■ An Attorney* nny have a wrjt of privilege to. ejccu^c him ; .and 
if it be not obeyed by the Spritual Coyrt a prohibition. 2 Rol. 36tt. 

So, if any who has privilege be chosen, a writ goes to the Ec^l^ 
siastical Court, that he be hot sworn. Pal. 392 

* The Church- warden being chosen, cannot he refused by th^ 
Arch-deacon or Spiritual Court, on pretence of poverty or other in- 
ability. 1 Sal. 166. 5 Mod. 3^6. et ante p. 41. 

And the right of naming Church-wardens cannot be tried \ti Court 
Christian. I Bi. Rep. ^8. 
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(hey can do no legal act as Church-wardens, nor 
can they have any authority, whatever money they 
lay out on the Church account, to make or levy 
any rate, or take any other method again to re- 
imburse themselves; but whatever they do of this 
kind, while unsworn, is all to their own wrong,, 
and if the parish refuselh to pay thtra, they cai^ 
have, no remedy in law to force them to it. And 
although they served the office the former year, and 
were then swern into' it, yet if they are chosen 
itgain, they must be sworn again, or else the case 
IS the same. For they are chosen but for one year, 
Knd sworn but for one year, and therefore, when 
that one year is expired,' their office and their oath 
are out together^ and consequently they must.be 
chosen again, and sworn again, before they can 
legally serve again in the said office for the year 
ensuing, (Caw. 1. Jac. 89.) And where there arc 
others nt to he chosen, it id not so well for the parish 
to chuse the same again. For hereby often the 
itaakiiig of a just account is baffled for want of new 
Cl^urch- wardens to take itj and other inconveni- 
encies sometimes follow: For the preventing of 
which, it would be best every year to dismiss the 
t)ld Church-wardens, and chuse new ones in their 
6tead, according to the statute of the ^Tth of Henry 
the Bthy C.S15, which positively forbids any Church - 

Nor can the Bi.sh >p';> Court try the legality of votes for a Church* 
warden. 3 Burr. M?ns. 14^20. 1 Bl. Rep. 430. 

And if he l>e refused, a mandamus lies for swearing him. Mar. 22, 
66. IVcut. 115. 267. Raym. 439. 1 Lev. 73. Pal. 51. 2 Rol. 234. 
I. 15. MoU. Ca. 89. 2 Rol. 106, 107. Lut 1010. Carth. 118. Jou. 
439. Cro. Car. 551. Cas. Tcnip. Hardw. 129. 

* Church- wardens shall coutinus iu ofEce 'till the new ones are 
sworn. Can. UK. 

And for tni&behaviour it is said, the parishioners may discharge 
lhcm» and chuse others. Lamb. ch. s. 3. 

wardea 
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warden to continue in his office above one wholq 
year. 

If any scruple to take the oath, he hath liberty 
allowed him by the Act of Toleration to offer a 
deputy to be sworn into the said office in his stead, 
and execute it for him; which deputy must be of 
the parish, and of such sufficiency to discharge the 
said office, as shall be allowed and approved of by 
the Ordinary, 1 IF. ^ M. c. 18. 

The oath to be taken^by the Church-wardens if*^ 
That they will well and truhj^ [or truly andfajjtW. 
fully y"] ejcecutethe officii of a Church- warden in the 
parish where they are cliosenfor the ensuing year, 
and according to the best of their skill ana know -^ 
ledge present such persons arid things as ^are pre- 
sentahle by the ecclesiastical laws of this realm,. 
Which oath binds them to be diligent and faithifuL 
not only in making their presentments in the 
manner above directed, but also In the custody 

* A person choseii Church- warden, refusing to take his ofHce and 
«ath, may be excommunicated for refusal ; and no prohibition will 
lie. Gibs. Codex 243. 

And he niay l>e r'equired by the Spiritual Court to take an oath, i 
Com. Dig. 6L1. ■ 

But no oath shall be required of them except in general to execute 
the office. Hard. 364. 

Nor can a fee be demanded forswearing them, or taking their pre*' 
sentments. I SaU 3:10. 

^ This oath is said to ]iav« been agreed upon, at a mutual consulutioa 
between the civilians and common ..lawyers. 

In large pari5»hes there are officers called "SiiUsmcn (antiently Synods- 
men J or questmen^ (properly /nyurj/-m^n Ho assist the Church- wardens 
•in their inquiries and presentment of bilenders. They ^hall be choseii 
yearly in Easter week, by the Minister and the parishioners, if they 
can agree; and if not, by the Bishop. Can. 90. 

The Sidesman's oath is, ... . ^ 

You shall swefir that you will be assistant to the Church-war Jens ^ iV 
the execution of their office^' so/ar as hyiawyou are bound: So help you 
<W.' Gib's. 242. '. ■; 
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and care of the Church good^ committed to their 
charge, in the well repairing of the Church, Chiirch-*. 
yard 7 and utensils, in the well husbanding of the 
parish-money levied for this purpose, and the em- 
bloying of it to the best advantage for the end 
Intended, and in giving a just and faithful account 
of all at last; and they become guilty of the breach 
ttf their oath, and load their souls with the heinous 
guilt of perjury, whenever they wilfully fail in any 
of these particulars. 

If any Arch-deacon, or other ecclesiastical CS6- 
vernor having authority in this behalf, shall refuse 
to swear a Church- warden into his ofEce^ who is 
legally chosen into the same, there is a writ* at 
common-law issuable out of the K'mg's-Bench to 
tommand the swearing of him, (3 Croke, 551. 
589. 2 Rolls Rep. 106, 107. 2 Abr. 234. Shepp^ 
hard Abr. Title Co^imaiidmeTit or MandatJ 

' As soon as the Church -wardens are sworn, they 
are then in the full power of their office, and that 
which they are first to do, is to survey the Church, 
Church-yard, ai>d utensils, and havii^ taken an 
account of what repairs they want, and estimated 
as near as they can th^e charges which the said re- 
pairs may amount to, they are to levy an eaual 
rate upon the parishioners ** for the defraying of it, 
fDegge^ P. \. c. 12.) And when ihty have got the 
Cdie confirmed by tbe^Axch-deacon^ or other Ordi* 

• The writ her* referred to i> a mandamus^ »nd it has been held'that 
lis pencUns is not a^^ood return to this writ, tho' accompaoied with 
very special circuinstances. 3 Burr. 1420: I Black. Rep- 450. vidf 
snU p. 40. 

^ Libel in the spiritual Coort against Cateshy^ who had land within 
it» parish but did not inhabit diere, for a rate made for new melting 
the bells; and upon motion a prohibition was gmnted ;. for though in- 
kAbitants^ are rateable towards ornaments as hells were held to be, yet 
llui^kiiotders not resident are only rateable to the necessary repairs, and 
»ut to ornaments, Eait 9 W 3. B. R. C^tttky v. C§9t&r, MS. 

tiarf 
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jiary «iiithoriaed thereto, they may then sue it upou 
all that shall refuse to pay their proportions to it. *But 
if any think ihemselvcs overr charged, or otherwise 
aggrieved in the said rate, there is still room left 
after its coijfirmatton, forthiem to put in their excep- 
tions against it^ a«d be redressed in the same man- 
ner as there is in the poor's rale*, after it haih beeii 
coiitirmed by the justices of the Peace. For all such 
confirmations are onYy till cause shall be shewn to 
the contrary, but redress in this case is to be sought 
for only in the Ecctesiastical Courts^. For there only 
this matter is cognizable, fStat, Circumspecte Uga^ 
tisj 13 Ed.,\. Coke Q Inst. t>. 489.) unless the 
bodndaries of the parish are called in question, and 
he that excepts against the rate, alledgeth, that the 
lands, in respect of which he is layea, are out of 
the parish. For then a prohibition will lie. For 
to judge of the boundaries * of parishes is now en- 
grossed wholly to the conrmon-Iaw courts^ and the 
ordinary is absolutely excluded from all jurisdiction 
in this matter. fDeggey P. 1. c. 12.) But anciently 
It was otherwise. For as long as the division of 
parishes was only for spiritual matter, as the Bishops 
first made these parishes, so it belonged wholly to 
them, to determine ail controversie^s about tnem^ 

• If any Jcfusc to t>iy the rates b«ing demanded by the ChuFcii« 
wardens, they are to tie sued for in the ecclesiastical courts, aad nqi 
elsewhere. Gibs. 519. Dcgge 171. 

^ The Court of Chanceiy will not permit'psrties to come into that 
ta^vTi for a discovery in aid to the ecclesiastical turisdi£fcioa. Th« 
plainttif cannot, because the Court of Chancery will not be aoeilbrv 
to that : nor does the detendant there want it, because he may exlisbit 
Articles in that Court and have an answer on oatb 1 Atk. 8S8. 
tVes. 451. 

« Chun:h«w«rdcnt have authority throug^ut th^ pacbh, altba* it 
extends into different hundreds and counties, being, tbo* temporal 
<HBceri, employed m ecclesiastical affairs, and m.u^ thcidiojre IoUqm^ 
the ccclc»tafttc» Uivlsion of the kingdom. Shaw. P. L. 66. 
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and set out the boundaries, by which they were 

flatted each from other. But afterwards, when the 
imits of parishes were made the limits of temporal 
offices, as of constables, surveyors of high-ways, 
ftfc. which belong to the temporal jurisdiction, this 
drew the whole or this matter before the temporal 
Judjj;es into the common-law courts, and there it 
hatlT been ever since. But to prevent the arising of. 
any trouble from hence, the readiest way is for the 
Church-wardens to do their duty in taking care, 
that their annual perambulations be duly kept Mp at 
the usual time, and the boundaries of their pari3he9 
so carefully viewed and settled in them, as to leave 
no room for any doubt or contest about them. For 
this is part of their office, and it is a service of hq 
small moment to their parish carefully to discharge 
themselves herein. 

The rates must be made with the consent of the 
major * part of the parish, and therefore when thcj 
Church-wardens purpose to make any such rate,' 
they must call a meeting of the parish in manner as 
is above directed, and then, whatsoever rate shall 

* At the common law, every parishioner who paid to t^ church 
rates, and no other had a right to vote. Shaw. 56. And those that 
pay no church rate shall have no vote in affairs relating, to it, except it 
be the rector or vicar. Wood. b. I. "c. 7. 

A mandamus will not lie to Church-wardens to make a rate, it 
being a subject of ecclesiastical jurisdiction. 5. T. Rep; 364. Th« 
King v. iTiclford. , 

By custom there may be select vestries of a certain number of persons 
elected yearly to make rates, and manage the concerns of the parish 
fciT that year : and such custom ^ a good custom. Read Ch . Service. 
Gibs. ai*. Stra. 4*28. f 

All persons who have a vote in the vestry have an equal right, and. 
fieithertf.e Ministers nor Church-wardens without special custom, can 
adjourn the vestry; but this can poly be done by a ooajority of the 
whole asscbbly. Stra. 1047. 

- If e parish consists of several villages, and there is a custom to levy 
tfx ittet in ccKtMn proportions, they mutf pursue it Andr. 32. 
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be made by the consent of the major part of those, 
who shall come to the said meeting, will be a good 
and lee;al rale'. For those, who are absent in this 
case, (ievolving their right and votes upon ihose 
who are present, they who are present, how few 
soever they be, are in construction of law the whole 
parish (as hath been afore in another case fully 
shown). And therefore whatsoever rate is made 
with the consent of the major part of them at such 
a meeting, or by the Church-wardens. alone* (if 
on the calling of such a meeting none else shaH 
appear at it) will -be interpreted as made with the 
consent of the whole parish. For the absence of 
those, who do not come to the said meeting, being 
voluntary, it will imply, that they do thereby en- 
trust those who are present with their interest; and 
if none appear, bat the Church-wardens alone, it 
will imply a like trust of the whole parish volun- 
tarily reposed in them in this case. And therefore 
every rate thus made will he good in law. ('See 
Jeffereys*s case^ 5 Co, 67. Hetl. §1. Pop. 197- Lane 
5 1 . DeggCy P. 1 . c. 1 2. IVatson c. 39- p. 302. 1 Vent. 
367-) and when it is confirmed by the Ordinary, 
jiiay be levied by due process of law in the eccle^ 
siastical courts upon all such as shall refuse to pay 
the same, reservmg still their exceptions to all those 
who shall think themselves unequally laid in the 

* For they, and not the parishioners, are to be cited and punished, in 
defect of repairs. Gibs. 2^0. 

But otherwise a rate made by the Church^ wardens only if not 
suflicient. 1 Salk. 165. 

When the Church- wardens and parishioners are met, they are to 
consider what sum of money it will be necessary to raise for suck 
repairs, as shall then be needful ; and after they have agreed^ what sum 
is fit, they are to make an equal levy. Degge. 17 1. 

It is most convenient, that every parish act be entered in the parish 
book, and thff^ every man's hand consenting to it, be set thereto* 
Shaw. 55. 

D v»&. 
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said rate as aforesaid, of which the eccl^iastlcal 
court is to jwdge. 

No Parson or Vicar can be charged to the repair 
of the Church in any parish by reason of dieir 
tithes or glebes therein, becatme out of them ih^ 
«re bound to repair the chanoel ; but if they have 
any other estate in the parish, they are chargeabk 
for that as well as other parishioners. And although 
one of them otAy repairs the chancel, and the other 
1)6 exempt, yet m that either o^ them doth it, both 
lire discharged all rates to the Church, because the 
repair of the chancel ^equally ties upon the whole 
tithes and glebes that are parted between them ; and 
that one of them doth U, and the other is dis- 
charged, is wholly bv composition between them- 
^Ives : But if no such composition appears for the 
laying of it on the Vicar, of common right it be- 
longs to the Parson to do it, the Vicar being looked 
on only a6 his stipendiary to serve the cure, and the 
portion which he hath of the revenues of the Church, 
no other than es his wages in order thereto. But 
if the glebes be out of the parish, (as sometimes 
they are) their being glebes in this case cannot ex- 
€mpt them from being charged to the repair of the 
Church in that parish where they lie. For in that 
parish no repairs of the chancel lie upon them, and 
therefore they are tbene on the same foot, as to this 
matter, with the other lands of the parish, and 
consequently must be charged equally with them to 
mil the burdens of it. For no glebes are to be exr 
cused Church repairs, but such as belong to the 
Church that is to be repaired, not those which be<^ 
long to another Church out of the parish, in which 

^Anhnprot>rMCDr, tho' bound ta repair the chancel, is alsn bound 
10 comribute to the reparations of thethurch, if he ha^ lands in this 
j^risb, which are not parcel of the parsonage. GiU. 221. 

the 
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the said glebes lie, fLindwotd de Ecclesiis ^ifi'^ 
cofidisy C. licet Parochiani.J 

All such who are so poor as to be excused from 
paying to the poor's rate by reason of their poverty]^ 
ought also to be excused fixjm paying to the (Jhurdw 
rate for the same reason. And all those who being 
thus excused and pay nothing to the Church, ought 
tiot to have any vote in any affairs relating to it; 
that is, in chusing the Church- wardens, making 
Church-Tates, allowing Church -wardens account^ 
^c. it being most reasonable, that xhty only wh« 
pay to the rates, should make the rates., and cbinse 
omcers who dxe, entrusted witti the levying and dis^ 
posing of them, and take their accounts afterwardib 
But this must not be understood of the Minist^ 
though be be not charged to those rates, because 
as having the freehold of the Church, he hath a 
special ngfat in it, and as Minister of it he hath a 
cpeciai duty upon him to see, that it be well and 
duty repaired, and that rates be made to enabHs 
4he Church-wardens to do it, and he must be rt¥ 
sponsible to the Bishop for his care herein, (Vide 
Jdkun.de At hon in Otkob. C. trnpiobam quorun^ 
duniy verb, ttd hoc tenentur. Landwoed de Officii 
jirchidiaconij C. Archiddaconi^ verb. ReparationeJ 
And therefore in every parish meeting he presides 
for the regulating and directingtof this matter. And 
this equally holds whether he^ Rector or Vicar. 

If the Church-wardens defer to make or gather 
their rate, till they are out of their office (as ]$ 
through mistake or negligence too often done) thejf 
are then deprived of all legal authority of doing 
either, and therefore they ought to ilake care, afuwr 
having well surveyed and computed the repairs, to 
Viake and gather their rate as soon as conveniently 
they can^ and within the time of their office pro^ 
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secute all such who refuse to pay what they are laid 
to it, or at least present them in their last present- 
ment at the Raster Visitation^ when they go out of 
their office. For by this presentment they will not 
only have the benefit of being attached of the 
action while in their office, but also make it a cause 
of office upon the Judge to do them justice herein, 
and therefore may afterwards pursue it when out of 
their office, till they recover the money, which 
otherwise they cannot lawfully do. For no officer 
•can have any right of action by virtue of his office 
after he is discharged of it. But if it happen, that 
there be no such prosecution begun, or present- 
ment made, before they were out of their office, 
they may then on their giving up of their account 
pass over their arrears with tht rate on which they are 
due, to their successors, who have full authority to 
cue for, and recover the same, all such arrears being 
in truth a debt due to the parish, which they are 
by their office to take care to recover for them. But 
because this may be apt to make Church-wardens 
negligent" in collecting the money due on their 
rates, and their successors may hav^ just reason to 
complain, if the burden be turned over upon them 
of gathering their predecessors rates, as well as 
theiT own, the best way to prevent this, and adjust 
the whole matter between both will be, that the 
old Chuich-wardens on the going out of their 
office, do account all the rates, they have made, as 
received, and tak-e a -deputation or letter of attorney 
from their successors to demand and recover in 
their names, what is left in arrears for they cannot 
in this case do it in their own; and then predecessor 
and successor will equally bear the burden without 
casting off any part of it from the one' upon the 
other. 

According 
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According to the ecclesiastical law, that hath 
obtained in this realm, the laying of the Church 
rate ought to be according to the lands and the stocky 
which the parishioner* have within the parish, so 
say John of Athon^ and Lindwoodj the ancientest 
and the best of our English Canonists. For the 
words of the latter of them, as taken out of the 
former, are, Umisaiiisque Parochianus ienetur ad 
reparationem Ecclesice juxta poriio^nem terrcR^- 
quam possidet infra Parochiam^ & secundum nu^- 
merum anlrnalium, quce tenet ^ nutrit ibidem, i, e. 
Every parishioner is obliged to pay towards tha 
repair of the Churchy according to the portion of 
the landf which he occupies in the parish^ and tm 
number of animals which he hath and feeds there^ 
(Lindwood De Ecclesiis eediftcandis, C. licet Pap 
rochianiy verb, reficievdarum Ecclesiarnm. Et a» 
Officio Archidiaconif C. jirchidiaconiy verb. Report 
ratione. Johannes deAthon in Othob. C. Improbamy 
verb, ad hoc tenentur.) But this is not to be undeiM 
stood, as if any one were to be layed for both land 
and stock. They who make the rate may lay him 
according to either of the two, and even for the 
best of them, but not for both. (See the judge* 
meni of Doctors Commons in Godolphin's Appen* 
dixy sect. 31.) But the general usage now is to 
make a rate according to the value of the lands". 
However it is to be taKen notice of, that this rate is 
only a personal, not a real charge; for it is not laid 
upon the lands, but only upon the persons in re- 
spect of the lands which they occupy within the 
parish, and for this reason the farmer or occupier^ 
not the landlord, is to pay the same, 5 Coke, p. 6jm 
1 Bvlstrodj 20. DeggCf p. \. c. \2. 9 Roll. 280. 
Sheppard Abr. Title Church-wardens J And what 

^ By an equal pound rate. ' 

Da I bifiWL 
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I here say of 1ands> is to be und^rrstood also d( 
houses*, for both according to ihcir value ar« 
chargeable to these rates, (iTetley, 130.) And in 
soine places houses only^ as in cities and large 
towns, where there are houses only^ and no lands to 
be charged hereto. 

Eirt concerning the lands which are occupied by 
•u^-setter», that is, by such as live out of the 
parish, there is sonie difficulty and difTereiice of 
opinions* For there are many who hold that out« 
Setters are not parishioners, and therefore ought not 
to be charged towards the utensils^ clerki wages^ 
f^icramental bre^d and whie^ and other iticidentai 
charges of the Church, because the parishioners 
Qnly have any benefit of these, and those who aro 
not parishioners none at all ; and to be charged to 
cxpences where they receive no benefit, they say, 
k' hand and unreasonable; and consequently^ ac- 
cord iiig to this doctcine, two rates ought in everj^ 
j^rtsh to be made, one for the repair of the body^ 
of the Church and the Church-yard with fheiv 
appurtenances, to which all are to be charged that 
blve lands within the parish, whetheF out-setter9 
Of in-setlers; and the other for the utensils and in« 
Oidental charges of the Church, to which only the 
i»-setters are to be charged, because they Qnly have 
the benefit of them, ( 1 Btdst. 20, 2 Roil. 291 . 3 Rolls 
Mep. 270, Godolphin's Repertorium, c. 13. sect, 29, 
S4, 41. DegffSj p. I. c. l$.) But there are others, 
wboareof a different opinion concerning this matter. 
The former opinion went chiefly upon this suppo- 
sition, that Qut'Setters were no parishioners, and 
therefore ought not to pay to that, whereof parish* 
ionersoQly had the benefit. But these say, that 

• But a men &hall not be charged to tb^ repairs of the Church in 
respect of a li^huhous^, Munb. 8U 

«Ut« 
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out-setters, by rca&on of the lands which they oc-^ 
cupy in the parish, are a^i much parishioners as th^ 
iu'SettcrSy and may at their ohoice come to eitheo 
Church for the hearing of divine service, as they 
shall think fit, and have a vote in the parish-meet-^ 
ingsof both; aixd th^jit therefore they ought to be 
charged to the utensils and incidental charg^es, as 
well as to the fabrick of the Church. And f^r thq 
support of this opinion they urge the confi^sion and 
inconvenience which would follow from doing 
otherwise; for (say i hey) to make two rates cannot 
but prove a very confused, perplexed, and vexalioua^ 
thing,, and mu$t necessarily embarrass the parish 
with more difBcultics than the tbin^ is worth. An<i 
it b iurther objected, that >t is posiibie that all thai 
occupy land« in Uie parish may livei out of it, and 
y^vt none but servants, day-labourer^ ai¥) poor 
^epberds in their farms; srnd to charge oixly tbesd 
poor neople to the ut^nslts and incidental Ghargc8,» 
and discharge their rkh ma$ters^ who own aU tho 
lands in tho parish, from paying any tbing towardt 
Ibem, wouM be very unreasonable and unequak 
And it must be acknowledged,, that there is a con-^ 
stitution of John Stratfora, Archbishop of Can-^ 
ierburu^ made Anno Dom. 1342, which ordaini 
agreeable to this opinion, That all who have lands 
m the parish, should be equally charged to the oma* 
ments of the Church, as well as ta the fabrick, 
whether they live within the parish or elsewhere. 
For the words of this Constitution are as followetb; 
Pnes^ntis appvobaiion^ Concilii duxhrnis^ siatuen-* 
dunij quod iam religiasi, qyam alii quieimqite pos-m 
sessiones aut pnedia seu reditus^ qu€^ de Cfhba re-* 
ficiendarum ecclesiarum^ seu de dote non existunt, 
in quibuscunque parochiis nostrce provincice obti^ 
nentes^ seu in posterum liabituri^ in ipsis degentes, 

D 4 vel 
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vel allhi^ ad qttcevis onera parochianos ipsos, ipso* 
rum ecclesiaTHy ac ornamenla ejusdem concernentla^ 
& eis in his dejure vel consuetudine incmnbejitiaj 
consideratrs possessionum et reditiium hitjtismodi 
quantitatibuSj cum cceteris parochianis ecclesiarum 
prcedictarum, quoties opusftterit^ conlribuere ieiie- 
antur; i. c. By the approbation of the present Synod 
we have thought fit to ordain^ that as well the 
religious^ as all others ^ that noiv have, or shall 
hereafter have, possessions, lands, or levemies 
(which are not of the glebe of the Churches to be 
repaired, or of the endowments that belong to themj 
in any parishes whatsoever of our province, whether 
they dwell in the said parishes, or elsewhere^ shall 
he obliged io pay with ike other parishioners tO' 
wards all the charges, which are either of common 
right, or by custom incumbent on the parishioners 
Jor the repair of the Church, and the ornaments 
lelongijig thereto, according to the quantity of the 
possessions^, and the revenues which they have in the 
said parishes, as often as there shall be need for the 
same^ (Lindwood De ecclesiis ced'ificandis, C. Licet 
parochiani.J And now the practice generally goes 
aceordfng to this opinion, and the ecclesiastical 
Judges, as well as the temporal, for the sake of the 
^ase and convenience which accrues from the mak* 
ifigof one levy for all give countenance hereto, and 
begin to treat the law to the contrary (if ever it 
"were law) as obsolete and out of doors. Concern^ 
ing this whole matter see 5 Co, 67* 2 BrownL 10. 
1 Biibt. 20, 2 Rolls Jbr. 291. Degge, p. 1. c. 12. 
Godolphiris Repertorium, chap. 12. sec/. 23, 26, 
29, 34, 41. [and Shaw's Parish Law."] 

• But a man shall not be charged for a stand in a market in the same 
parish) when he inhabits in another parish. 2 Rol, 2890. 1. 35. 

When 
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When therefore a Churcli-rate* is to be made,- 
all that occupy any lands or houses within the 
parish, are' to be laid to it according to the value: 
of the said lands or houses^ by an equal pound* 
rate, without grieving or over charging one, or 
sparing or easing another, or leaving any out of 
the rate who ought to be charged to k. For tf 
any be overcharged^, or others undercharged^ 
the Ordinary will condemn the wrong done, when-' 
ever it comes before him. But if any one be left 
out, who ought to be charged to it, injury is 
hereby done to the whole parish by overcharg-* 
ing them so much, as those ought tp pay who* 
are omitted. And this is a sufficient reason for the 
Ordinary ,c when complaint is made to him hereof^ 
to quash the whole rate, and send the Church*' 
wardens to make a new one. In all these rates it 
will be fairest for the Church-wardens not to assesii 
themselves, but ta leave this to be done by tihe 
parishioners,, who concur with theoi in making 4he 
said rate. But \i there be a stated valuation of all 
the lands and houses in tlie parish justly and fairly: 
made, and all be equally laid according hereto by a 
pound rate, there caa be no error or injjustice iui 
this matter* 

If any quaker^ refiaseth to pay the Church rate> 
which is laid upon him (as mostly those of that 
sect perversely do) complaint must be made to the 
two next Justices of the Peace, who by the statute 

• Church rates depend upon prescription alone. 4 T. Rep. 669. \ 

^ Or rated for more than he has, of that the rate was oeedlett«. 
Wood, b. 1. c. 7. 

« If any one finds himself aggrieved at the inequality of the^ 
assessment, his appeal must be to the ecclesiastical judge. Degge-1#^, 

^ Also a quakicT) refusing to pay^ Church lates, xn«ay be sued a* 
other psriihioucrs in the ecclesiastical court. . ; ; 
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of tbr 7th aud 8th of King WiUiam the third, cap. 
34^ have full power hereon to convene the person 
before them, and hear the said connplaint, and on 
kd^ving examined upon oath into the truth and jus* 
tioe tbereof,^ to judge and ascertain the sum that is 
du6^ and make an order under their handa and 
Mala for the payment of it. And if any quaker 
aball, after such order made^ refuse to obey the 
same in paying the said sum, then any one of the 
^id Justices, who made the sard order, shall and 
siay, by warrant under his band and seal, empower 
tfie Church -wardens to levy the money so ordered 
to be paid by distress and sale of the goods of the 
blender, rendering to him the overplus. And in 
case he appeal to the Quarter- Sessions from the said 
mrder, and be there cast in his appeal, he shall pay 
all the costs of the saine, and be excluded all other 
Kmedy as to the said rate. 

If any plead a prescription to be exempt from 
tiiose rates in respect of any of their lands or houses,^' 
ii cannot be good without a special cause shown for 
thfC discharge. The Parson of the parish, as also 
the Vicar, are exempted for their tithes and glebe&y 
because out of them the chancel is repaired, (as 
hath been already said.) A patron, as in the right 
of the founder, may prescribe not to pay to the 
lepairs of the church by reasoa of the foundation, 
and if he hath on this account been immemoriaHy- 
^eed, it will be a good reason for the discharge 
fDegge, part 1. c. 1%). And so if an hamlet, 
having a chapel of ease% which they constantly 

resort 

. » A' Charch built -within the precinct of a Parish^Church, to 
yA\€k burial and Mcnmients belong, U a chapel of ease. 2 Rol. 340. 
1.50. 

And 
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resort to^ andhat^ always repaired ^^ have iiakBiead 
of b^ing raled to the Mother- Church equally with 
the otht;r parishioners, immeiviorkiUy pajd a set, 
annual sum in lieu of it^ this wiU be alleged to b^ 
a good prescription. For it will be suppot^y that 
it was originally upon an agpeenaent made upoA; 
some just consideration with the whole parish, and 
they have a power to bind their successora thereto.' 
But if there be nq such payment alledged, the pre-» 
scription cannot be good; fca* what they have done 
in building them a chapel, and constantly repairing 
thither,! instead of going to the Mother- Church, is* 
only for their own ease, and that must not be made^ 
a dis-ease to the rest of the parisli^ in casting the 
burden of the repair of the Mother- Church wholly 
upon theni,t and that especially since they are stiffs 
notwithstanding their Chapel, members of the 
Mother- Chunjh, and have all rights in it eqnallji 
with the rest of the parish^ and therefore mu^t 
equally with them contribute to the repairs of. it, 
(Hobari 67. Nqi//41. 2 Ralls Air. 299, 290. Degge^ 
p. 1 . c. 12.). If a parish plead a custom to be laid*: 

And it belongs to the Parish-^Churdi and the Parstm of it. 2 Rol. 
And therefore & Parish* Ch\irQh cannot' be a Chapel. -2 Rol. SiOt* 

The Parson of a Parish-Church ought to find a Chaphin for i' 
Chapel of Base vtthin his precinct. 3. Com. Dig. 609. But her may-' 
officiate there himself. lb. 

If a Chapel has parochial rights, as: Clerk, Wardens, Sec. rights of 
^ine service, as baptism, sepulture, Sec. and the inhabitants have 
a light to them there and not elsevhere^ and the curate has snyall tythi0»* 
and surplice; fees, a»d aaaugmenlatton; it is a perpetL»a>c»fad)r„an}db 
the curate is not removeable at pleasure. Attorney Gen. v. Brerctom^ 
2Ves. 425. _ __ 

<. N.. Nomination to a perpetual ctuncy) may>be hy-paro)-, ai -welT as' 
presentation to a Church. Ibid. 

^ In the case alluded to, they had burial in the Mother-Clliiccb. 
3 Mod. 264. see also 2 Rol. 289, 1 50.. Hob. 66. 

D 6 t*cSj\ 
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only for lands, and not for houses, or to be laid 
only for arable lands, and to be excust^d for their 
pastures, or to be laid only for their sheep-walksy 
and not for the rest, the custom cannot be good. 
For by the law all lands and houses are to be equally^ 
laid, and their paying for some part can be nogooa 
cause for the discharging of the rest, Hetley^ 130. 
Latch. 203. Godolphin, c. 12. sect. 22. DeggCy 
part 1. c. 12^.) 

When two Churches are consofidatedi the rates' 
and repairs are still to be separate as before, Hob* 
p. 67. And. therefore though one of the Parish- 
Churches be demolished, and the parishioners coh*^ 
stanlly make use of the other, and have seats in it, 
yet they cannot be charged to any of its repairs, or 
other expences; which is to be understood only of 
country parishes consolidated by virtueof the statute 
of the 37th of Henry VHL c. 21. For as to such' 

Earishes in cities and towns corporate, which have 
een, or shall be consolidated by virtue of the 
statuteof the r7th of Charles II. c. 3. remedy haih^ 
been provided' hereto by a late act of parliament,, 
4 & 5 IF. & M.. c L2. whereby it is ordained, 
that in all such consolidations, if one of the 
Churches is or shalt be demolished, the parishioners 
of the demolished Church shall pay to the repair of 
the other, according to the pro{)ortion which the- 
Bishop of the Diocese shall direct, and till such 
directions be given., shall bear one third part of the, 
charges. It would have been well if the same had 
extended to all other consolidations also; for want 
of it many parishes, who have their own Churches, 
demolished, enjoy the whole right and benefit of 
Churches in other places, and pay no: Church-rates 
at all. 
But although Gonsolidations by the Statute cannot 

extendi 
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extend hereto, vet consolidations bv common-law 
may. For before the said Statute of the 37th of 
King Henry VIII. there was a power by the 
common-law of the land in the Bishop, whh the 
concurrence of the Patrons and Incumbents, to con- 
solidate any two contiguous parishes, which is 
mentioned and acknowledged in the said statute, 
sect. 4* And the said statute, as well as that of 
the 17th of King Charles 11. being both in the 
affirmative, and not in the negative, do not take 
away the common-law; but still, notwithstanding 
the said statutes, such consolidations as might law- 
fully have been made before the said statutes were 
enacted, may at this day be lawfully made also. 
And therefore all that the said statutes do effect is^ 
that whereas before the said statutes no consolida- 
tions made according to the common^law were 
good, without the previous licence or subsequent 
confirmation of the king, these statutes do limit 
what consoHdations may trovv be made without the 
King, that is, by the Bishop only, with the consent 
of the patrons and incumbents of the parishes con- 
solidated. And therefore consolidations, that are 
so made without the King by virtue of the said* 
statute, can extend no farther than is by the saicf 
statute enacted. But if they be made without any* 
relation had to the said statutes according to the 
common-law, with the previous licence or sub- 
sequent confirmation of the King or Queen Regent, 
they are good to all intents and purposes, and m as 
full and ample manner as they were by the com- 
mon law of the land, before the sard statutes were 
made. And anciently the common- law of the 
}and, as to this particular, was, that the Bishop, 
with the consent of the patrons and incumbents,' 
Baig;ht consolidate any two contiguous parishes upon 
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a just and lawful reaaon, and ia such legal mannec 
of proceedings as was by the comiUQU-law required 
as to this matter. Now the lawfulr reasons fox z 
consolidation were^ l.The vicinity of the Churches* 
S. The paucity of the inhabitants of one or boih oi 
the parishes. 3. The inability of one of the parishes 
to keep up their Church by reason of their poverty^ 
4. The meanness of one or both of the livings^ as 
not being sufEcienti to maintain a Minister^ so as to 
enable bim to keep hospitality. 5^ Jf the said pa^ 
rishes had at first been illegally severed, (Johan.d^ 
Atho7i in OihoL C. Cum sit Ats. verl. Redinie-^ 
grenturj And when there was one or more of thesQ 
reasons suggested for such a consolidation, ^ the. 
manner of proceeding for eifect'^ng it was^ I. A 
commission of enquiry went out \o examine inta 
the truth of the said reasons. @. All persons con-^ 
cerncd were to be legally cited, to alledge what they 
bad to say about it. 3. On hearing of all parties, a, 
decree was to be made for the legality of the coa-^ 
solidation. 4. The true value of both the liuings 
consolidated, was to be put into the instrument of 
consolidation. And besides these, there were mam;? 
other niceties and formalities to be observed in thaa 
matter,, and a failure in any on£ of them made 9^ 
nullity in the whole, and a suggestion afterwards* 
offered of a falsity in the reasona, on which, tha 
consolidation was made, or a failure in* the legal 
method of doing it, if proved, was sufficient to set 
aside all that was done. And therefore to put a ban 
against this, the authority of the Pope wasi called 
in, and his confirmation salved all defects^ And 
for this reason, for along while before the reforaaa- 
lion, no consolidation was made without the Pope's 
confirmation; and long usage at length macie it 
thought a, necessary part of the. law in this matter^ 

And 
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And what pow€V ibe Pope bad used, was on the 
abrogation of the papal authority in this r^alm, 
transferred on the King by the statutes. And there- 
fore from that time, to inake a good consolidatiun^ 
the King's confirmation was made necessary, in 
the same maimer as the Pope's was before, and a 
previous ^licence, say the Lawyers, operates the 
3aine thing with a subsequent confirmation. What«# 
soever therefore the Bishop with the Patrons and 
Incumbents could do in the consolidating of two 
parishes before the reformation with the Pope'^ 
confirmation, the same with the King's licence ov 
confirmation they have been able to do ever since, 
and are now still able to do. But before the re- 
formation, it is manifest the episcopal power in tbU 
matter reached to every thing that was of an eccle* 
siastical nature^ and could consolidate two parishes^ 
90t only so as to make them one benefice, but also 
to make them one parish in all things ecclesiastical. 
And therefore the Churches, Church-rates, and th^ 
office of Church -wardens being all of an ecclesi- 
astical nature, and wholly depending on the eccle- 
siastical jurisdiction, the Bishop in hi$ consolidatioi^ 
of two parishes could unite them in all these, a$ 
well as in the benefice, and join all the inhabitants 
in one Church for divine worship, and in one and 
the same Church-rate for its repair, and under the 
saine Church -wardens to take care hereof, in the 
same manner as if they had originally been ono 
single parish, with one Parish-Church only therein. 
And this was always done where one of the Churchea 
was demolished, or not capable of being any longer, 
repaired, by reason of the poverty of the parish- 
ioners; and many instruments of such consolida- 
tions may be seen in the [Iplpiscopal Registries o£ 

this 
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this realm, where the ancient Register-books are stil} 

C reserved, and in every county several parishes may 
e brought for instances hereof, which haying beea 
formerly two or more, having been by virtue of 
such old common- law consolidations so united, a8^ 
that now they have only one Parish-Church to which 
they all resort for divine worship, one and the same 
Church-rate for its repairs, to which all equally pay, 
and the same Church- wardens in like manner as- 
other single parishes have, which have never beet> 
consoHdated. And therefore since the commou'> 
law still remains the same as to this particular, 
notwithstanding the Statutes aforesaid, there is- 
authority' still by the common-law, altho* not by 
the said statutes, to do the same thing, and the 
Bishop still can, even unto this day, where there is 
the same reason for it, by a common-law consoli- 
dation unite parishes so as to make them one, riot" 
only in the benefice, but also in the Church, 
Church-rates, and Church-wardens, in the same, 
manner as I have shewn he formerly could. For 
these are all of an ecclesiastical nature, and wholly 
depending on the ecclesiastical jurisdiction,, aind 
therefore the Bishop hath full power over thcR>. 

But as to other things, which are not of an 
ecclesiastical nature, the Bishop havmg no juris- 
diction or povi'er over them, his consolidatioiv 
cannot reach unto them, Andi therefore as to the 
Constables, Overseers of the poor. Surveyors of 
th^ high-ways, and all other matters which belong 
to the civil jurisdiction, the parishes, notwith- 
standing the Bishop^s ct^nsolldation, must still re- 
main distinct, as they vvere before, unless they have- 
been united also as to these by the civil jurisdiction, 
as well as they have been by the ecclesiastical as ta- 
the other. Concerning common-law consoli'da* 

tioos^ 
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lions, see Austin and Twiners case^ Crake Eliz.pm 
500. Moore, p. 408, ^ 66\. 2 Rolls Abridgment^ 
p, 778. Hughs's Parson's Law, c, 26. Watson's 
Clergy-man's Law, c. 1. 16. p. 127. And the said 
Statute of the 37th of King H. VIII. seems to 
give a power, as well as the common-law, to unit6 
parishes as to Church and Church-rate, as well as 
to the benefices also, allho' the interpretation of 
lawyers goeth otherwise. For in the preamble 
there are two reasons given for the act; 1. The in-r 
sufficiency of one of the livings to maintain a 
Minister; and, 2. The inability of the parishioners 
to maintain two Churches or Chapels with all 
manner of reparations, ornaments, and other ac- 
customed duties pertainine to a Church, of which 
saith the said preamble, they ought to he eased and 
remedied by ike uniting of two such parishes in one* 
9y which it is plain, that the act intends to relieve 
&nd ea9e the parishioners by uniting the parishes 
into one Church and one Uhurch-rate, as well as 
the Minister by unitine them into one benefice; 
and therefore smce in the enacting part of the said 
act it is said, that all such unions and consolidations 
had or made of tico Churches in one, or of a 
Church and Chapel in one, as is aforesaid, shall 
he good, sufficient, lawful, firm, stable, and avails 
able in the law, to remain, endure, and continue for 
ever united and knit in one, in such manner and 
form as by writing or writings under the seals of 
such ordinaries, incumbents, and patrons it shall 
be declared and set forth: I see no rcison but that, 
if the Bishop, with the concurrence of the patrons 
and incumbents, should make the writing or in* 
strument of consolidation in that manner and form, 
as to answer the second reason in the preamble of 
the said statute^ as well as the first, it will be good 
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fbr the one as well as the other. But biei*e it. U to 
be observed, that whether the cons^hdation* be 
made either by the coQinron-law of slatiMie )aw, if 
it be io acity or town-c(i)rpor2Ue, \\ cannot be ffood, 
since the said statute of the STth of KiiOig Renry 
VIII. without the consent of th^^ corparatmi : Fot 
saith the statute, all unions m4 cansQlidalious 
tuitkbk anaj city or tQivu^<:Qrporai€if wUHoiU tke 
consent oj- the Mayotr^ Slieriff^, and C^mmonaltTf 
(if the said city^ or without the consent of tkt bodies 
corporate (^ the said town in writing undtr the 
common^seal^ shall he clearly void ana of no^ farce 
er effect^ any thing before expressed-, or anyordi* 
nancey ItktUy ciistom^ or statuie to ihe ct$H4ntru 
thereof in any tt/ise noiwiiksiemdinff^ Whim 
clause beiiig. in such general words, as to compr««i 
ikeud all manner of consolidations whatsoewr, and 
with a Non obstante to any other law, cuatoin, at 
statute, it njust: reach coramon-taw consolisdxbons^ 
ai well M statute- la.w consolklatioasSv in^ aU such 
^M\^ and towua corporate, and make the one at 
^eli as tine, other wholly void, if made aimre the 
date of the said statute, contrary to the form th^eof 
in this particular. 

Ghurch-wardens being appointed for the repair of 
the Church, can bafve no power or authority to 
deface or demolish any thing in it; but if there 
should be any superstitious pictures, ok pasrntiia^ in 
the windows, or on the walls, or ebewhere, vi^ich 
may give just cause of offence, or any thing else^ 
which may either be an hindrance to the due per- 
forjENing of any of the divine offtces, or be incon-i 
v^nient to the parishioners in their attendance o» 
^bem, the lueeiK:e of the Odinary must be first had^ 
before they can be legally removed,. (^ Croke 366* 
Noy 1Q4.^ But the monuments^ cuats of arooia 

painted 



faUkfuI Discharge of their Offu:e. SJ 

Eainted iiii the wiiidows or elsewhere, pennons, 
atchments, &c. put up in the Church for the 
memory of the deceased buried there, if regularly 
iet up with the consent of the Minister who hata 
the freehold, cannot be pulled down again either 
by the Church- wardens, Minister, or Ordinary, 
because they belong to the heir, and he will have 
his action upon the case against any that meddle 
with them, (2 Cro. 366. isSy, 104. 2 Bulst. 150. 
3 lnsi» 202.) But if any of the said particulars be 
an incumbrance or any annoyance to the Church, 
or any way hindrtng or incommoding either thq 
Minister iti perfortning any of the cUvine offices^ 
or the parishioners in partalcing of them, in this 
base the Ordinary hath power to give his order f<Mr 
their removal, and the Church -wardens will be 
justified in the executing of it.. For the original 
intent of the Church being the service of God 
Almighty, nothing is to be permitted there which 
(ihall be any way obstructive of it ; and of what in , 
»o, OF is not so, the Bishop is the sole juil^, (ISf 
Cokes 105, 106. 3 //r^/. 202.) And therefore r>Q 
one can be safe in any new erection there, who lialb 
not had the Bishop's licence for the same, espe*^ 
cially in setting up of altar monuments, which most 
an end are a nuisance and incumbrance to the 
Church wherein they are placed. 

As the Church -wardens have the care of tho 
Church, so also have they of all the seats therein, 
4nd not only to repair them, but also to see thet 
good order be preserved in them, and no disturbance 
or contention be made about them in the house of 
pod, but that every man regularly take that seat, 
and that place in it which he hath a right lo, whe-^ 
ther it be by prescription, or that he hath been 
placed there by the order of the iBishop or by them* 
selves. 
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For if the Lord of a Manor, or any other gentle-* 
man of the parish, having an estate and an ancient 
messuage therein, have immcniorially, they and 
their ancestors, sate in an isle* of the Church, 
buried their dead there, and always repaired the 
same, ihey can prescribe to the said isle, andf can- 
not be dispossessed of it, either by the Church- 
wardens, the Minister, or the Ordinary, but will 
have their action if disturbed therein. For such an 
immemorial possession will carry with it a pre- 
sumption, thai the isle was first built by the foundei^ 
of it, with the consent of the Minister, Patron^ 
and Ordinary, with intent to have it solely to him- 
self ^ (d Cro. 3C». tiob. 69. 12 Coke 103. 3 Inst^ 
fi09. Nay 104. Gudb. SOD. Moor 17&* Pahn. 40» 
fi Rol. S88. h 10. 

And upon the same reason, should now any 

f gentleman, having an house in the parish, by the 
ike consent of Minister, Patron, and Ordinary^ 
build a new isle, and have a faculty from the Bishop 
to hold the same to the use of him and his family 
to bury their dead in the said isle, and also to sit 
there for the hearing of divine service^ on condition 
constantly to repair it, this faculty would give him 
a good title to the said isle. 

But no such title can be good, either upon pre- 
scription, or any new grant by a faculty as aforesaid, 
to a man and his heirs^y but the said isle must 

• Now usually spelt aiJg. * 

^ An ai&le in a Church, whkh hath time oat of mind belonged to 
a particular house, and hath been maintained and repaired hy the owrvT 
of that house, is part of his frank tciiemeiU, aiid the Ordinary cannot 
dispose of it, or intermeddle wiih it. Gibs. 221. 

But if an aisle of a Church be always repaired at the common 
charge of the parish, the Ordinary may dispose of the seats there. 
8 Cro. 366. 

< T, Rep. 432. For tb« s^t doth not belong to the piersoa, buit ta 
the tiih»bit9nt. Gibs. 22K 

ahvavs 
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always be sapposed to bt held in respect of the 
house''^ -and therefore it jmist -always go with the 
house to lum that inhabits it, whether he be the 
heir, or else some other occupant, who hath it by 
assignment from him. {BrabinB.nd Tradum's case, 
Popliam 140. 2 Rolls Air, 288, 289. Godolphin^ c. 
12. iec/. 4.) 

And in like manner nray the Lord of the Manor, 
or any other inhabitant of the parish dwelling in an 
ancient messuage within the same, prescribe to a 
seat^ in the body of the Church, which he and his 
ancestors have been immeniorially possessed of, and 
have always repaired the same at their own costs 
and charges. And in like manner may an inhabi- 
tant in respect of his house prescribe to first, second, 
or third place in the same seat, which hath imme- 
morial I y been repaired by him, and the rest that 
jointly sit with him in it. But this right cannot 
go to the heirs, but is annexed to the houses, and 
must always go with, them in the same manner, as 
the right of an isle above-mentioned, Hobart 6Q. 
12 Coke 106. 3 Inst. 202. 2 Bulstrbdy 150. Noy^ 
129. 2 Rolls Ahr. 289. 1 Sider. 88, 201. Raym. 52. 
1 Keh. 345. 2 Keh.Q"!:) 

As to all other seats in the body of the Church% 
which are repaired at the charges of the parish, they 
are in the disposal of the Church-wardens, with the 

■ For no one can claim a seat in a Church by prescription as appen* 
4ant or belonging to land ; but it must be laid as belonging to a house^ 
in respect to the inhabitants thereof. Wood, b. I. c. 7. 

^ Or priority inaseat. Gibs. 9A\, 

* There cannot be a gift of a pew to a man without a faculty. 
Rogers v. Brooks. 1 T. Rep. 4S1. n. 

Possession alone of a pew in a Church, though for above 60 year^ 
is not a sufficient title to maintain an action on the case, even against a 
wrong doer, for disturbance in the enjoyment of it: but the plaintiff 
must prove a prescriptive right, or z faculty ^ and should claim it ia hif 
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advice of the Minister, but still in subordination to 
the Bishop who hath the primary right of disposing 
and ordering of this matter in every Church of his 
Diocese. For he having there the primary cure tyf 
the souls of the people, and the chief government 
and direction of all matters relating to order and 
decency, is presumed by law to be the properest 
person to be entriTSted with the judging of the dif- 
ferent qualities and degrees of the people, in order 
to the placing of Ihem in the Church caph accord- 
ing to his rank, so that thierebetio contention there 
about this matter. And therefore if any thinks,, 
that justix^e is not done him in the seat assigned him 
by the Church-wardens, ht may apply to the Bishop 
for remedy, whose determination is iSnal in this 
matter, unless an appeal be made to the Arch- 
Bishop. For th« common-law hiith nothing to dd 

4«cIaration as ^Murtfnant io a masuagt in tht parish. Stocks v. Bootk. 
Micli. 21 G. 3. 1 T. Rep. 42B. 

But a fosstssien even for 36 years, ^vbc^e the pew is claimed ax 
ig^purtienant to u nusnagt^ is a good.presMinptive evidence of a fecidty. 
Rogers v. Brooks et Ux. Mich. 24 G, 3. B. R. 1 T. Hep. iSJ. n. 

Sd uninterruffted possession of a pew in the cliancel for 30 y^rs, 
onexplained, is presninptivc evidence of a prescriptive right to the 
pew in an action against a wrong-doer. 5* T. S8»p. "29^, 

But that presumption maybe rebutted by jproof that prior to that 
t\me, thejpew had no existence. Ibid. And in this case it seemed^ that tlie, 
declaration ought to state itpairs; but that the want of it would W 
«UKkl by a verdia. S«K \ Lev. 7I,«nd 1 Sid. 901. S. C. 

I^ a faculty be annexed to a messuage, it may be transferred with a 
Messua^to another person. ] T. Rep. 431. 

There may be a faculty for exchanging scats in the Church. Ibid. 

If a man be drsturhied by 1^- Parson, Ordinary, or Church- ward ens 
by suit in the Sp iritualCburt^ he may have a prohibition. 9 Cro. 36G. 
Codb. 200. 

Yet to intitle him to a prohibition, fie ought to suggest some ground 
fer such a prescription; as that he has repaired. Hob. 69. ?Cto. 366* 
NoyWM. 1 Sid. 89. 

<yr, forti seat in the Chancel, that he has the rectory impropriates 
lot tiMc Reetorsught to jepair the chancel. Noy- 133. - "^ 

tvith' 
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with those feeatis, to wlikihno prescription is daittied, 
ftiid therefope ^i tbe&e rema'm under the ordering ol 
the Bishop, whvch he may either leave to be dig- 
posed of by the Chwrch- wardens Avith the advice of 
ibe Minister, as is for the most part practised, es- 
pecially in Lmdouj or 'else dispose of them himself; 
a&d when he doth this latter, it is by an instmment 
called a Faculty^ (See Hobart^Q. ig Coke, 105, 
106. 3 Instk. fi02. Goibidt^ ^00. Hetley, ^5, 2 BiiU 
str/>d, 150, Sh^ppard Abr. Titie Churth-wxtrdens. 
2 Rolls Air. 2880 

But it must be taken notice of, that how much 
soever it may have been the usage in any place for 
the Church-wardens to dispose of the seats in the 
Church, it can never amount to a jWescription to 
exclude the Bishop*, because they being officers, 
under him, whatsoever they do in this kind, niust 
jilways be supposed to be done by an authority de« 
rived from him, either positively granted, as by his 
faculty, or else tacitly allowed. And this must hold 
in London, as well as every-where else. For al-' 
though in that city the Church-wardens take it 
wholly upon them to dispose of seats, yet no usage 
can give them a tide to do this exclusive of the' 
Bishop. For when any controversy ariseth, they' 
have no where elsfe to go, but to the Bishop, for Zr 
decision of it. The Common-law never meddW 
with this matter, but where a seat is chimed by' 
prescription. All other seats it wholly leaves to the 
disposing and ordering of the Bishop, and as ]ong 
as he hath the xlecision of all controversies about 
them, thi$ will always be a proof of his right in 
this matter; and therefore whatsoever usage the- 
Ciiurch-warckns may pretend to in any Church for 

* The disposal of all seats in nave eccUsia belongs (o^he Ordinary* 
i». 7. i^ Godb. 200. 2 Bui. 15C. 
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the disposal of the seats in it, they must be under- 
•«tood to do this solely by the authority of the Bishop 
as officers under him^ not by any of their own, 
■(\<2Cokey 105« 106. 3 Inst. 202. 2 Bulstrod, 150. 
iJobart 69.)^ 

But whether the seats in the Church be repaired 
by the parish in general, or by such particular per- 
sons^ who prescribe to them, care is to be taken, 
that they be not so built, as to be an hindrance to 
the DivHie Service, or to any particular person from 

* As therefore the disposal of the pews is prinut facie in the Ordi* 
nary, so, in case of any disturbance in the enjoyment of the pew, the 
Plaintiff must make out his title either against the Ordinary, of 
against a wrong-doer, by shewing his title by prescription to the pew 
as appurtenant to a messuage, or under a faculty from the Ordinary. 
ST. Hep. 428. But there seems to be this difference; that where 
the action is again a stranger for a disturbance, the plaintiff need not 
state, nor prove repairs : it is sufficient to lay his title generally, as 
appurtenant to a messuage, fiut where the action is against the Ordinary 
he should shew both prescription as appurtenant to a messuage and 
repairs ; for where the plaintiff declared on his right to the pew, as 
appurtenant to an ancient messuage, and that he and those &c. had used 
to repair it, but no repairs were proved ; the first wrs held to be suffi- 
cient, the defendant being a stranger. 1. WiU. 326. See also 1 Sid. 
88. «0S. 3 Lev. 73. 2 Jon. 3. 

It is said that an action of trespass will not lie for entering a pew; 
bc'cause the party has not the exclusiva possession ; the possession of 
the Church being in the present parson. 1 T* Rep. 430. But an action 
on the cizjtf will lie. 1 Gilb. £v. 547. 

In trespass for taking down a pew the evidence was that the pt^ 
was ^stened to the pillar of the Church with a chain; this is no evi- 
dence to prove the declaration : otherwise it is if it had been fixed to 
the pillar by a naiit for in the one case it is not fixed to the freehold; 
but in the other it is : for whatever is Jixed to a Church or House, is 
Teckoned part of the Church or House in which it is fixed ^ for the 
Church is an house that consists of its frante and building, of several 
distinct materials fixed one in another: whatever therefore is fixed to 
the Church or House is a part of it; but if it be fixed to another 
thing, which is fixed to the Church or House, it may then belong t* 
another; for not being immediately fixed to the firame of the House 
or Church, it cannot be reckoned a part of it. Wood's Inst. b. 11. Ch« 
6. p. 33. Boiler's N. P. 34. 

partakbg 
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partaking of the benefit of it, or be any other way 
obstructive of the good orders of the Church. And 
therefore if any seat be built so high, as to hindet 
those that sit behind, from well hearing the Mi^ 
nister, or the Church-wardens from well observii>g 
the behaviour of those that sit in them (which they 
are bound to present, if there be any thing amiss 
in it) on complaint made to. the Ordinary, ibis is t^ 
be remedied, and the seat taken down to such an 
4ieight asis fitting, /iSfoy 108, DeggCyp&ri, I. c. 12.) 
Although the seats in the body of the Church b< 
fixed to the freehold, which is the Minister's, yet 
the materials do ilot therefore become bis, when 
taken down again, but belong to the parishion^rSi 
For they having a right to put them there, because 
of the common use which they have of that part ol 
the Church, have a right to take them away again^ 
And therefore when any seat in the body of the 
Church, which is in the common repair of the 
parish, is pulled down either to be new built, or 
for any other reason, all the inaterials are to go toi 
the Church-wardens for the use of the parishionersy 
and are to be disposed of accordingly m the sanrve 
manner, as are the old materials of the roof, or any 
other part of the Church, which they are bound t& 
maintain. But if the seat be illegally set up by any 
private person, and be therefore ordered to be pulled 
down again, in this case the materials do certainly 
belong to the Mitiister, in that they have been fixed 
to his freehold. The Chiwxh- wardens cannot claim 
them for the parish, because they* did not put them 
there; and the private person, who built the seafc, 
having had no right to put them there, he can have 
no righi, after having fixed them to the freehold, 
again to take thern away; and therefore neither he 
nor the Church-wardens can have any thing ta» 

E ^^^^ 
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plead in bar of that right, which the Minister hath 
acquired to them by having had them fixed to his 
freehold. If a man wrongfully plants a tree in 
another man's soil, by putting it there, he makes 
it part of the freehold, and therefore whenever it is 
again removed, it belongs to him that owns the 
land ; and the case before us is exactly parallel hereto, 
{See DeggCypart. I. c. 12,) 

But although the Bishop's right to. the disposal 
of the seats in the body of the Church be undoubted^ 
yet some dispute thejfe is about it in respect of the 
chancel*, because the Parson hath not only the 
fircehold of it, but also repairs it. But to this it is 
to be replied, that the Bishop's right is the same 
through the whole Church, that is, in the Chancel 
as well as in the body of the Church. And as the 
parishioner's repairing of the body of the Church, 
doth not exclude his right there, so neither <loth the 
Parson's repairing the chancel exclude it here, but 
he hath in both an equal right to dispose of all the 
scats in them. But as the Lord of a Manor, or any 
other owner of an an-cient messuage, may prescribe 
to a seat in the body of the Church, which he and 
his ancestors have imniemorially used and repaired, 
to the exclusion of the Bishop, so may the Parson 
prescribe to a seat in the chancel, which he and his 
predecessors have immemorially been possessed of. 
And if not so, yet since the charge of repairing 
that part of the Church, as well as the freehold, is 
in the Parson, it is most reasonable he should be 
first provided for with a seat for his family in it. 
^nd the case is the same whether the Parson be 
appropriator, impropriator, or instituted rector of 
the parish. But if there be room for any other 

" A person may prescribe for a pew in the chancel of a Church. 
Griffiths V. Matthews. T. 33 G. III. 6 T. Rep. 297, 

scats. 
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treats, the Bishop can grant faculties for the building 
and disposing of them in the chance!, as well as 
m the body of the Church. Only if the Bishop 
doth not interpose, then th€ Parson may dispose of 
the seats in the chancel, in the same manner as the 
Church- wardensdo those in the body of the Church, 
because of his repairing of it: But if there doth 
any controversy arise, then there doth lie an appeal 
to the Bishop from the one, as well as from the 
other, CSee IVat&on.^ chap, sgj But as to this 
matter tlve caseisvery peculiar in the city of London^ 
for there the Church-wardens repairing the chancel^ 
as well as the body of the Church, do equally dis- 
pose of the seats in both. But it must be under- 
stood still with the same subordination to the 
Bishop, as in other Churches *, 

But although the freehold of the Church and 
Church-yard be in the Minister, yet as he can 
hinder no parishioner from having a place in the 
body of the Church for the hearingof divine service, 
so neither can he hinder any sucn from having a 
place in the Church-yard for the burial of his dead''. 
For as the one is a common hearing-place for the 
living, so the other is a common burymg-place for 
the dead. But as to the burials in the Church it is 
quite otherwise: for that not. being a common 
burying-place, but only by leave and sufferance, no 
one can be buried there without the leave of him 
that hath 4he freehold, that is not in the body of the 
Church without the leave of the Minister, whether 
Vicar or instituted Rector, and not in the Chancel 
without the leave of the Parson, whether Appro- 

• Giks. 223, 224. 

^ But by U5;ge in London, the Church-wardens take the money fot 
burying in the Church or Church-yard, and the Panon has nolhisg 
hwt in the chancel. 2 She. 184. Vide p. 82, 83, 

E5 ^xx^'^'^^ 
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priator, Impropriator, or instituted Rector. And 
neither the Patron nor the Ordinary can here in- 
termeddle, or can either of them have any authority 
to over-rule them herein, or give any licence with- 
out them. For the freehold b^ing theirs, the power 
of granting leave to make a grave there is solely in 
them, (2 Croke 366. Noy 104.) But still the fee 
for breaking the soil belongs to them, on whom is 
the burden of repairing the pavement, that is, to 
the Parson for the Chancel, and to the Church- 
^vardens for the body of the Church, (a Keb, 304, 
523, 527. 1 y^nt. 274.) 

But if the burial be in an isle, which the owner 
doth prescribe to, and which he constantly repairs, 
there no fee is due for breaking the soil, either to 
the Parson or to the Church -wardens, because 
neither of them is to make good the pavement, but 
he alone who owns the isle; only if there be a 
customary payment in this case to the Minister, as 
it is reasonable there should, it will be supposed to 
have been reserved in the original grant in con- 
sideration of that part of the Church-yard, which 
was taken in to build the isle upon, and then the 
Minister will have as good a right to that payment, 
as the other to the isle. 

Although the parish stands in several counties, 
yet the authority of the Church-wardens is the 
same in every part of it, as if it had stood all in 
the same county. That it is otherwise as to Con- 
stables, Overseers of the Poor, and other Parish- 
officers, is from the difference, which is between 
the civil and the ecclesiastical jurisdiction. For 
they being Officers of the Civil Jurisdiction, must 
follow the divisions of that, which is into counties, 
hundreds, and tithings. And therefore, where there 
are different tithings^ different hundreds, and dif- 
ferent 
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fcrent couniies, there must be different Constables, 
and different Overseers of the Poor, altho' in the 
same pari'sh, and ihey must account for their offices 
at different sessions, and different assizes. But ihe 
Church-wardens being officers in Ecclesiastical af^ 
fairs, must follow the division of the ecclesiastical 
jurisdiction, which is into dioceses, arch-deacon- 
ries, deanries, and parishes; and therefore where 
there is the same parish, the same deanry, the same 
«rch- deacon ry, and the same diocese, the same 
Church- wardens must serve for the whole parish, and 
they have the same power of executing their office in 
tvcry part of it, in how many different counties ot 
differeiit hutidreds soever it be, and must at th^ 
9*ttte visiUtion, whether tjf the Bishop, or Afch^ 
Deacon, or other 0^dittAry, account "for the dis* 
chaise of it. And because the Church in Ihatj 
ti^herein all the Meniibers of it are united, of that 
dtianry, and of. that areh-deaconry, and of that 
dibcese tnust thfe whole parish be reputed ioht^ iii 
which the parifeh -church stands. 

As th^e Church-wardens are thus charged x\ith 
fell repairs belonging to the Church, Church'-yard, 
r>r utensils, so also are they with the custotiy of all 
li)e Church goods, whether they be the said uten- 
sils, or else money, bonds, bills, indentures, ot 
other writings, goods, or chattels appertaining 16 
the said Chui^ch, in respect of which they are It 
corporation (as hath been afore observed,) and cart 
sue or be sued as such ; but they being a corporation 
for the benefit of the parish, and not to the pre- 
judice of it, they cannot dispose of any of thfe 
Church goods without the consent of the parish^ 
and the lixience of the Ordinary ; not without the 
consent of the parish, because they are their goods; 
and not without the licence of the Ordinary^ be- 

E3l ^c^sida^ 
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cause they appertain to holy things, of which he 
hath the care and ordering; and therefore if the 
Church- wardens would sell an old bell towards 
other repairs, or put off old comnnuiion-plate to 
buy new, or dispose of any other of the goods of 
the Church, altho' to the use of the parish, they 
cannot d(^ it without the consent of the parish^, 
and the licence of the Ordinary, as aforesaid, and 
the di^po^iil of any of the said goods without the 
consciu o.' ilio parish, is void in law. (S^Bulst. 264. 
Yelv. 173. C Brotunl. ei5. 1 Roll. 393. 1 RolL 
J?ep. 42G. Finch, lib. 2. c. 17. p. 179.) "For the 
parishioners are the proper owners of them, and 
the Church- wardens are only entrusted with their 
custody for the use of the said parishioners. How- 
ever in this ease the parishioners themselves can 
have no action for fruch goods thus disposed of^ 
either against the receivers to recover them, or the 
Church -wardens for disposing of them ;. ifor altho* 
the goods belong to the parishioners in common, 
yet not they, but the Church-wardens are the 
corporation, in whom they are invested for their 
use; and therefore when there is cause for any such 
action, they must tarry till they have n^w Cliuirch* 
wardens, and in their name bring the suit, who 
have a right to call their predecessors to an account 
before the Ordinary, and also to commence suit 
against them for any such waste made by them of 
the Church -goods, as aforesaid, or for any other 
damage done the parish,^ contrary to the trust in- 
vested in them, (See IVatsofiyC. 30. p. 304. Kitchiny 
Tit. Ward, of Ch. p. 387. 13. Coke^ 7Q. FiwcA, lib^ 
9. c. i7.pt. 179.) 

But altho' the Church- wardens are a corporation^ 

for 

• See note p. 34. 

* Church- wardens being sworn arc so fiir incorporate bylaw, as to be 
tuaUed to sue for ibe goodi of xht CbuTcVv, wd to biin^ an action o£ 
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for the Goods of the Church, they cannot be so fcfr 
lands, (1 Tnst, 3. a. 1 RolL 393. Kel. 32. a. Finc/t, 
lib, 2. c. 17. p. 179.) And therefore, if any one 
gives lands to the parish for the use of the Church, 
it must not be to the Church-wardens and their 

trespass or other possessory action for them ; and also td purchase 
goods for the use of the parish: but they are not a corporation in 
such sort as t > purchase lands, or take by grant, except in London 
bycustom. Canons of 1603. 241. 11 H. 4. 1^2. a. 12 H. 7. 29. a. 
1 RqI. 57. 

And this action of trespass will lie altho' another parishioner, or the 
Vicar himself takes them. 11 H. 4. 12. a. 

And a suit for them by the Parsjn in the Spiritual Court shall be 
prohibited. 1 Rol. 57. 

And the succeeding Church- wardens may maintain trespass for goods 
taken in the time of their predecessors. 12 H. 7 28 a. Cro. £1. 145, 
179. 1 Lev. 177. But it was doubted in Dal. 105. 

And if one releases^ it does not bar his companion. 2 Cro. 234.; 
Yelv. 173. 

So if goods are given to » parish or Church, the Church- wardens 
may take them; for they are a corporation for such purpose. 12 H. 7.' 
29. a. 

And the successors may have account for them against their prede- 
cessors. 8 Ed. 4. 6. b. 1 Vent. 89. 

So, if goods are put into the Church to be there used ; for that is a 
gift. Lamb. Ch. s. 2. 

So, Church- ward ens may have trespass agamst any one who defaces 
a monument, Sec. Godb. 279. 

Butthey cannot mantain trespass for breaking the windows, walls, 
&c. of the Church, or cutting down trees in the Church- yard. 3 Com. 
Dig. 613. 

So they cannot sue for a legacy, or a thing never in their possession, 
by action at common law. Ibid. 

Nor can they commence a suit after their year is expired. Str. 852. 

So they cannot dispose of the goods of the Church. 13 H. 7. 10. 
a. 2 Cro 234. Yelv. 173. 1 Rol. 392. 1. 20. 1 Rol. 426. 

Yet a disposition by them, with the consent of the parish is good* 
1 Rol. 393. 1. 26. 

Or, the sending a bell, with consent to be cast| shall be a discharge 
upon account, tho' no bar to an action. 1 Vent. 89. 

Churchwardens de facto may maintain an action against a former 
Churchwarden for money received by him for the use of the parish, 
tho'the validity of the plaintiff's election to this ofHce be doubtful, 
and tho' they be not the immediate successors of the defendant. 2 H* 
Black. 559. Vide p. 83. 

£ 4 %>di5:.^^%'%^v^> 
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successors, hut there must he an especial Feoffment 
niade for it in the hands of Feoffees in trust for the 
preserving of the said lands lo the use intended, 
which is from time to time to be renewed, as the 
©Id trustees die off, by putting new ones in their 
stead. But this cannot be done bv a bare election 
made by the survivors. For this alone is not suffi- 
cient to vest the trust in them. To do this legally 
the surviviue: trustees must transfer the whnle right 
and trust to tliem. But because this would be a 
divesting of themselves, if the trustees are not 
willing so to do, or else if it shaU appear incon- 
venient for the parish to be deprived of the steward- 
ship of those, who have been long u«ed and ex- 
perienced in it, the best course that can be taken 
m this ca$e wiH be, that the old trustees <Io by 
deed convey their right and trust into the hands of 
someone single person, who shall immediately by 
another deed convey itiigain to them in conjiinctioa 
with as many other new trustees, a3 shall be 
thought' fit to be added to them, stilf preservingthe 
lands to the use- of the original donation. This 
would be convenient to he done, before the trust 
bie reduced to one only sul-viving trustee; but if it 
^hall happen to be thus reduced, the transmission 
of the trust will then be absolutely necessary forth- 
with to be put in execution, and it will behove thfc 
parish, without any further delay to press that sur- 
viving trustee to it. For otherwise, in case the said 
trustee should die before the said trust be legally 
transferred to others, the lands will descend to his 
heir, and it may cost the parish a Chancery suit 
again to revive the trust. 

And here I cannot forbear observing, that when 
any such lands are given to the repair of the Church, 
the Minister hath wrong done him, if it be not 

^jcteodcd 
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extended to the repair of hfe tciiandel, as well a» to 
that of the repair of the body of the Chiwh. ¥tT 
the word Church doth equally include the chance!, 
as well as the nave or bddy oi the Church. So iaith 
Lindivdody V'ox Ecclesiu c&mprehendit Edclesia^ 
iniegranij videlicet NaVem cufn CdnceliOy i.fe. The 
wvrd Church comprehends Ike whole Church,^ to tvit, 
the Nave or Body of the Ckurdh with the ChanveL 
(De Officio Archtdiacbfii C. Afchidiaconi verb^ 
Fabricam Ecclesice.) And therefore whatsoever U 
given in general for the repair of ihfe Church, must 
equally extend to the nave, £^nd. chancel, and aC- 
conlingly be expended in a just proportion upon 
both, that is, in such a pt-oportion as the chancel 
and body of the Church bear to the whole; as for 
example, if the chancel be one third, and the body 
of the Church two thirds of the >^hole, then one 
third of the donation must go to the repair of the 
chancel, and the other two to the repair of the body 
of the Church, and s6 proportionably in othfer 
cases, where the proportion i^ othetwise. If the 
donation be to the body of the Church oiily, then 
I confess the Minister is excluded* But if other- 
wise the gift be to the repjlir of the Church in 
general, he certainly hath as good a right to a pro- 
portionable ^hate for the repjiir of the chancel, as 
the parishioners have tc the rest for the repair of 
the body of the Church, and he is very mudh 
wrongea whenever he is eJcdirded frotti it. If it Be 
said, that what is thus given, is given in tharitjr, 
and therefore cannot be intended for the Ministet-, 
who may wtll be supposed to be above it; 1 answer 
hereto, that there is scarce a parish in thfe kirigdorfi, 
in which there is not some parishioner, tvho thinks 
himself in wealth ^nd quahty above the Minister; 
and in many of thtm thtr^ afe ndeh of great estates. 
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Jind high dignities, as Esquires, Knights, Baronets^. 
Barons, &c» who are undoubtedly much more above 
gifts of charity, than the best preferred parish 
Minister in the realm; yet since these are not ex- 
cluded from partaking of those donations in the 
repair of the body of the Church, but have their 
estates eased thereby in the Church-rates, of what 
otherwise they must pay towards them, can any one 
give a reason why the Minister may not have a 
share in such a charity for the repair of the chancel, 
as well as any of these for the repair of the body 
of the Church I 

But whereas it is above said, that Church-wardens- 
are a corporation only for goods to the use of the 
Church, and not for lands, the city of London is 
in this to be excepted^ For there by sipecial custom 
the Church- wardens with the Mioistex make a cor- 
poration for lands, as well as for goods^and may as 
such hold, purchase,, and take lands for the use of 
the Church, and sue^ and be sued on. the account 
. thereof, as well as for goods and chattels.. And this^ 
is alledged as a reason for that other custom, which 
hath also obtained in London^ for the parishioners^ 
there to chuse both Church -wardens exclusive of 
the Minister. For, say they,^ if the Minister 
should there chuse one of the Churob-wardens ac- 
•. cording to the Canon,^ he^ with the said Church- 
warden, as the major pact of the corporation, may 
. dispose of their lands to the damage of the parish^ 
and therefore it is not safe there to lodge so great a 
trust in him. But there being no such custom ia 
* any other part of the kingdom, eveuy where else the 
Church -wardens only make the corporation for the 
' wse of the Church, and are such only for the goods- 
. belonging to the same, and not for lands. (2 Cro. 
532. 3 Cro. 551, 552« itnst. 3. a. Lane 21.. 1 RoU. 
Abr. p. 398.) 

. Aa<t 
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And therefore if any one break the Church- 
windows^ cut down the seats in the Church, de- 
niolisheth any part of the walls, either of the Church 
or Church-yard, or any other way damnifieth the 
Church in such particulars^ as are not of the goods 
of the Church, but arc either parts or appurtenances 
of the freehold; in this case the Church- wardens 
cannot sue in their own names for reparations to be 
made for these damages, but must bring; the action 
in the name of the Minister, to whom the free- 
hold belongs, (10//. 4, 9, Kitchiny Tit. Wardens 
of Churches^ p. 387, 388. 2 RolL jibr. p. 337.) 

But if the damages be done to any of the utensils 
or goods* of the Church, in this case the Church- 
wardens are to bring the action in their own names, 
because the property of all such utensils and goods 
is in them as a corporation for the use and benefit 
of the parish; but in the doing hereof they are to 
observe two things: The first is, that being a cor- 
poration they act Jointly together; for neither of 
them alone is that Corporation, but both together, 
and consequently what one doth without the other 
hath no force in law. For should one of them alohe 
commence the action in his own name, without 
joining the name of the other with it, or when it 
4S rightly commenced in the name of both, should 
either of them give a discharge from the action, or 
from the costs or damages, which are recovered upon 

* Churchwardens are a corporation for the purpose of taking care 
of the goods and property of the Church, and maintain actions for 
xnor.ey wlthholden from the parish : and the sctlons are maintainable 
by the Church- wardens de facto, who are admitted and sworn into 
the office, tho' there may be a doubt as to whether legally appointed 
or not; and an afibion may be maintained by the Church-wardens tU 
JdctOy against any former Church-wardens for' money of the parish 
received by them and not accounted for, and that tho' the plaintiifs are 
not their immediate successors. 2 H. Black. 559. Turner aad otbec), 
ti.Bayoes, 

E6 m 
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it^ all that is so done is void and null in law, and 
So It will be in every thing else, wherein eithet of 
them shall take upon him to act alone in his office 
without the other, (2 Cro*^, 233. Yelverion^ 173. 
Ndifj 129. 3 Crokey 179. 2 Brownlow^ 2i5. 1 Roll, 
l^ep, p. 37, 426. DanverSy Tithy Chwrch^'warden^ 
^. 78S.) except only in presentments. For each of 
them being sworn to present according to the best 
t)f their skill and knowledge, one of them may 
have knowledge of some offences cbmmitt^, whicfe 
the other hath not. And besides, it is possible that 
one of them may be so perverse and wicked, as to 
Refuse to present what is notoriously known ta 
both, but that is no reason that the other should be 
perjured in doing so too. But when both are equally 
willing to do their duty, and both equally know the 
facts to be presented, it's best that both join iil the 
J)resentments, and this is the usual practice in this 
inatter. But, Secondly y As they must act jointly 
in all such matters as are above mentioned, feo they 
inust take care rn all actions at law, that they lay 
them right. If the damages for which they sue 
were done in their own tim6, they may then lay 
the action either in damnum Parochianorumy or in 
damnum ipsorum. For the parishioners have 
damage, because they are their goods, arid the 
Church- wardens because they having them in trusty 
must answer and account for them. But if the 
damages were done in the time of their predc- 
cessors, or the action be against the said prede- 
cessors for such damages as were done by them in 
time of their office, they must lay it only in damnum 
Parochianorum. For they not having had those 
goods in their trust when those damages were done, 
•can by no means be accountable for them, or any 
damages then done ihemjuorcan on any other accoUn t 

a». 
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as Church -wardens have any proper interest iti 
Hhetn; and thi?feforein this ease, if they should lay 
it IH dafnutLTfi ipsoiitfn^ it would void the actioti, 
fKelivay 39. a. i Croke, 145. l Leonard, 177. 2 
BrowliloWy 215. Degge, p. K c. 12r Danvefs, Title 
Church-warden p. 788/) 

When any such damage is done, the Church- 
wardens may seek r^jmed'y in the ecclesiastical court, 
as well a^ at common law; but with this difference, 
that only the restitution of the thing taken away 
can be sued for in the. ecclesiastical court, but 
'damages can be recovered' fio where, but at com- 
ttioti law. As for ie.^ample, should anv one carry 
away a bell 6ut of the Church, he may Be cited int6 
the ecclesiastical court, and there admonished iK> 
restore the samej and on the refusal be excommuni- 
cated till he shall comply to do right herein. But 
if the bell be broken, and the metal disposed of,, 
and the parish vvbuld have damages for the same, 
th^re is no other \vay for the recovery of them, but 
by an action at common law. And the case is the 
same, if any one takes away the Church Biblq, 
Common Prayer Book, Surplice, or any other 
goods of the Uhurch, of doth injury or damage la 
any of them (as by breaking a bell, tearing the 
books, &c.) And therefore if the parish will have 
reparation made them for these damages, they must 
seek it at common law. For the ecclesiasticat 
courts can give them no help in tins inatter, fCoke^s- 
2 Instit. p. 492. Dartvers Ahr. Title Church^ 
wardeiiSy p. 787. under the letter fl) in the Margin^ 
JVatson, c. 39. p. 303. 1 Siderfin, 281, 282.) 

Church-wardens can have no action at commori 
law for goods, of which * neither they, nor thefr 
P edecessors ever had possession. And therefore, 
if a legacy be given to the Church, or that be any 
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other way entitled to goods, which never were in 
the custody of the Church -wardens, they must have 
recourse to the ecclesiastical courts, and if they 
cannot help them, they must then go to Chancery , 
for they have no other way to recover them. But 
if any goods be once put into their possessi.n as 
Church-wardens, this alone immediately vests the 
property in them for the use of the Church, and 
they have remedy at law against anyone that shall 
afterwards take them away. As for example, should 
any one buy a bell and hang it in the steeple, or 
make a pulpit-cloth, and place it on the pulpit^ 
they thenceforth become the goods of the Church; 
and tho' neither word nor writing were made signi* 
fying this purpose, yet on their being thus put mto 
tne possession of the Church-wardens, by that act 
their property immediately vests in them tor theuse 
of the Church, and the owners placing them there 
will be interpreted as a consecrating and a giving of 
them to It. And after that the Church -wardens 
will have for them, as well as for any other eoods 
of the Church in their custody, an appeal ot rob- 
bery against him that shall steal them, and aa 
action of trespass against him that. shall wrongfully 
take them away, ^though it be the Vicar or Parson 
of the parish, or the person himself who placed 
them there. And the damages recovered thereby 
shall go to the use of the parish. (Itfetson^s Rights 
of the Clergy y Title Church-wardens. Meriton^s 
Guide to Church-wardens y ch. 3. Kit chin. Title 
Wardens of Churches ^ 3 Croke, 3^3. Degge, pai-t 
I. c. IS. p. 184.) 

If any person doth in the night-lime break up 
the Church, and enter into it, he is guilty of bur- 

• He who steals goods belonging to a parish Church, may be io» 
dieted for stealing the goods of the parishionen. X Hawk. 94. 

glary. 
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glary. For, say the Lawyers, Ecclesia est Domus 
mansionalis Omnipotentis Dei, i. e. The Church is 
the Mansion-house of God Almighty. For to break 
into the mansion-house of any one in the night with 
a felonious intent, is burglary. (Dyer iy Mar. 99» 
Coke^ 3 Insiit. cap. 14. p. 64.) 

At the JEa5/^-Visitation, when the Church- 
i^ardens go out of their Office, they must take care 
to make their presentments of what is amiss in their 
parishes, before the new Church -wardens are sworn. 
{Can. 118.) For after the new ones are sworn, the 
old ones are out of their ofiSce, and therefore can 
then have no right to present as Church-wardens* 
But if they neglect to make the said presentments^ 
this is no reason to hinder the new one^ from being 
sworn. Where-ever there is such a neglect, it is to 
be punished; but notwithstanding that, the new 
Church-wardens are to be admitted to their office^ 
and the old ones are to be discharged, and there is 
nothing in the canon that can be interpreted to in- 
tend otherwise. And on their being discharged, 
"iheymust within a month after make their account, 
in order whereto they must give notice in the 
Church the Sunday before for a parish -meeting, 
that all that* have paid to the rate may, if they think 
fit, be present to take an account, how the money 
hath been expended. At which meeting theChurch- 
wardens having first produced the rates which they 
have made, must give an account, how they have 
expended the sums levied by them, and when this 
account is allowed by the major part of the parish- 
ioners then present, it isto be entered in the Church- 
book of accounts, which every parish is to have for 

• The Canon 1 Jac. 89, says, they shall in a month affer the end of 
the yeaft give account of all monies received afid disbursed, and 
dciiver up to the parisbioncrt yfhsx is in their hands. 

tbU 
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this purpose, and those who allow the actoulit, are 
there to set their hands to it, and if there be any 
money remaining over, they are to dtlivef it With 
the said book of accounts to the succeeding?" Church- 
wardens, to be put by them t6 the account of the 
next year. But if the Said rate falls shon bf the 
diabursements, as much as it doth Sd, biJComes a 
debt of the parish, which the succeeding Church- 
wardeiis are bound to pay unto thetti, atid' account 
it among their disbursements at the end of the neXt 
year. 

If any dispute ariseth about the account, it is to 
be decided before the Ordinary*, where the Church- 
wardens are to justify it againist all exceptions, first, 
by swearing to the truth and justness of it, and also 
by proving the larger disbursements, that are ex- 
cepted against. For any sum not exceeding forty 
shillings their oath alone will be allowed, without 
any oilier j)rOof to make good the account, un- 
less where disproved by sufficient evideiice to the 
'contrary; but for all sums above forty shillings they 
'must also produce their receipts, and prove them 
too, if required, or bring other sufficient testimony 
to witness the payment, before their accouiit can 
for those particulars be allowed and judged good. 

• The Spiritual Court has no jurisd iction to settle a ChurCh-warden's- 
arconi;ts. Adams and Rush. Str. 1133. 

B\jt altho' the Court cannot decide on the propriety of the charges^ 

yet it can compel them to deliver in their accounts. And if it take any 

steps alter the accounts are delivered in, it is an excess of jurisd iction, 

for whfch a prohibition will be granted, even after sentence. 3 T. 

'Hep. 3. 

And to a suit in the Spiritual Court to compel them to an account, 
after the account allowed by the Minister and parishioners, a pro- 
hibition lies. ^*Rol. 71. 

At>d no suit shall be against them by their successors for a thin^ 
AowQ ratione officii Godb. ^279. But this must mean a suit in the 
ecclesiastical court, i.^r zx\ action at common law lies agaiast them by 
their successors, 1 Sid» 28^ 

And 
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And therefore it is necessary for Church -wardens, 
that for all such sums laid out on the Church ac- 
count exceeding forty shillings, they be careful ta 
take receipts of the parties to whom they pay ihem, 
and get them witnessed too by such as see them pay 
the moneys And it is adviseabk', that for sumis 
under forty shillings, (unless they be very small 
ones) they also follow the same course. For al- 
though their oath alone will justify them as to these 
by law; yet their reputations as to« just discharge 
of their trust will be best preserved against all cavils 
and objections, and satisfaction will be best given 
-to the parishioners, if there be vouchers also, 

Th€ exceptions against a Church-- warden's *€•- 
count may be, l5/> as to the particulars on which 
the disbursements are made» and ^dhfj as to the 
justness and truth of the disbursements themseh'es* 

For if a Churdi-warden hath of his own head 
Jaid out the parish-moneys where be hath no author 
jrity by his oilfice so to do, that is, on new erectiona,. 
-or other such particulars, where the consent of the 
parish, or licence of the Ordinary, or both, ought 
ifirst to be hady the parish may refuse to. allow it him 
:in his accounts: Atid he may be further punished 
by the. Ordinary foir .the contempt put upon his 
authority herein, if it be in a particular where his 
4icence was requisite for .the doing of it. 

And although his disbursements be within the 
limits and power of his office, yet if not fairly stated, 
there lies a just exception against the account; and 
if it appears that he hath not dealt justly -and fairly 
with the parish herein, hut hath either charged to 
them more than he hath laid out, or falsely and 
fraudulently expended more than need for by-ends 
of his own, ahho* there be no remedy against a 
^iish and indiscreet Church- warden (as Is afore 
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observed) yet there is against a false and a knavish 
one, and such an one shall not onlv be defalcated 
all those particulars in his account, where the fraud 
appears, but may also be further punished by the 
Ordinary, as one that hath notoriously broken hi« 
trust, and violated the oath of his office by his 
knavery and falseness herein. 

And it will be a strong argument against Church-^^ 
wardens of their guilt in this particular, if they 
accept of any entertainment from the workmen 
they employ, or the persons of whom they buy the 
materials; or if they make use of any materials af 
their own, unless they call some principal inhabi- 
tants of the parish, and fairly agree with them the 
price, before they convert them to the use intended^ 
or if they employ such workmen, or buy the ma- 
terials of such persons as are in their debt, and set 
it off by the money they were to pay them, or make 
use of any other practice, wherein they have a 
by-end and self interest of their own, which mem 
are loo apt to preft^r before the public: And when* 
ever any such fraud is detected, it will be a just 
reason to condemn that particular in the account in 
which it is committed, or at least defalcate it to the 
value of the fraud which shall be discovered in it. 
And whenever any Church- warden hath his account 
condemned for any such fraud, he must be con- 
demned too in the charges of the suit which shall be 
occasioned about it. 

Would Church-wardens consider the oath they 
have taken, when they first enter on their office, 
and the obligation which then they take upon them 
of well and truly discharging themselves in this, as 
well as in all other branches of their office, that. is, 
to the best of their care, skill, and fidelity, they 
would discharge themaclves with a better conscience, 

and 
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and a better credit with tlicir neighbours, than too 
>nany of them usually do. In affairs of this nature, 
a man ought lo act with the same care and good 
husbandry that he doth in his own, or rather with 
much more. For a man niay dispose of his owa 
goods as he shall pkase, without loading his con- 
science with any gnik m so doing; .bwt he cannot 
do so with other mens committed upon oath to hiS' 
eare, without breaking both his oath and his trust 
thereby. Besides, all such are desired to consider, 
they are not anly obliged by the promissory oath, 
which they take w hen they first enter on their office, 
to deal faithfully and truly with the Church and 
parish in the managing of the trust committed to 
them; but also must, whenever called before the 
Ordinary to justify their account, take an assertory 
oath also, that they have accordingly done so as to 
all particulais in the said account contained. And 
therefore Church- wardens need take care, that they 
be so exact and faithful in their accounts, as to piit 
nothing into them, but what, if called to it, they 
may safely swear to, otherwise ihey may become 
guilty of double perjury herein. 

At the same lime when the Church-wardens thus 
pass their accounts to the parish, of all money re-* 
ceived and expended during their office, they mu&t 
also give an account of the Church-goods com- 
mitted to their charge and custody, which must be 
then brought forth, called over, and examined be- 
fore the parishioners, and after that they are to be 
delivered over to their successors by bill indented, 
as must also the keys of the parish chest, wherein 
are kept what public evidences belong to the parish, 
to which are usually three keys, of which the 
Minister is to keep one, and the Church -wardens 
the other two^ axui when they have faithfully ac- 
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counted for all these particulars, they are their 
fully acquitted of the said oflfia . Can. 89. 

For when the old Churcli -wardens have thus 
fairly accounted^ before the Minister, the succeed^ 
ing Church -wardens, and the major part of the 
parish, and their account is allowed by them, it 
shall not afterwards be in the power of the niinot 
part, much less of anv single person who shall 
pretend to be dissatisfied, to nialcc them account 
again; but in case they shall by any such be called 
before the Ordinary for this puq^ose, on their al- 
ledging, and making proof, that they have already 
accounted before the Minister, the Cn«rch-warde4H> 
that succeeded them, and the major part -of the 

Earish, and that their accounts hath betn aiMviri^ 
y them in the manner as above eKprcM^d, \\\\t \% 
.a peremptory exception Against ail further pfoCM^^ 
and they mn<it be dismissed with their charges; th«t 
is, when they are cited only in general to acCttum. 
£ut if any fraud be cliargea upon theni) ftnd they 
be cited to answer for that, they can ha'^e no ihdtar 
or protection against it from any such plea. ¥dc 
no allowance of account can discharge them of any 

» If ihcy refuse to account, they may be presented at the next 
visUaiion by the new "Church-wirdcns; or any of the parish thit 4te 
interested may by process call them to account bcfone di* Ondinity; 
or the succeeding Church-wardens may have a writ of account at 
common Ir.w. And if they have disburse'^ more than they hftvc re- 
ceived, the succeeding Church-'Wiardens shall pay what is duelotheih, 
and account it among thcijr disbursements. JL R->ll. Abr. l'2l. , 

The allowance of the account may he by entering it in the Churcb- 
l>()ok of accounts, and havin,^; it signed by those in the vestry who 
•llbw the accounts. Barl 1?^5, 

'The Church- wardens were cited to the Court of Litchfield to ac- 
count. Thoy pleaded that they had accounted at the vostry according 
to law, which plea was tcjccicil ; ?nd thcrcf-^re a prohibition was, 
granted : for the'Ordi nary is not to ta!<.e the account, h' can only give 
« judgment that they do account. Stn. 911, 11^3. Ji. 7. G. 3» 
Mninri^kt (ind Bji^iJiUWK 

fraudulent 
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fraiuUilent dealings, which they may have been 
guilty of in their office;' but whenever any such are 
detected, they are accountable for them, and every 
parishioner hath a right to claim justice against them 
herein; *^and there doth not only lye a caqse of 
instance against them on the part of the prosecutor 
for the repairing of the damages done them by ih^ 
said fraud, but also a cause of office on the part of^ 
the judge to correct them for it. For every such 
fraud is a breach of the oath, which they took at 
iheir entering on their office well and truly to dis- 
charge the same; and it is the duty of the Ordinary 
to punish them for it, whenever by any sufficient 
proof they are convicted before him to have beeii 
guilty of It. 

But this must be understood only of the money, 
which the parishioners pay to the Church-rates/ 
For as to the Church goods, they being in an es- 
pecial manner under the care of the Ordinary, as is 
before expressed, ahho' all the parish have allowed 
the account, yet as to these, if the Ordinary be 
clissatisfied, he may call them ex officio to account 
before him too; and also punish them, if he finda 
they have disposed of any of any 6f them on what 
account soever, although they have the consent of 
every inhabitant of the parish for it, unless they 
have his consent too. For otherwise the parishioners 
may all combine, for the saving of their purses to 
the Church-rates, to sell all the Church goods and 
utensik, to bear the parish -charges (as we f5nd 
sometimes done) and so leave the Church without 

■ If the Church-wardens waste the goods of the Church, the new 
Church- wardens may call thero to ao account hcf ')ie the Bishop, or; 
bring their action at common law. Read. Ch. Service. Ai.d ir) such- 
action the evidence of parishioners, other than such as shall receive 
almS) shall be t^ken ap4 a4Gai(M^. 3 W. c. 11. s. 1 S. 
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that, which is necessary for the performing of the 
divine offices, which the Ordinary is bound to' pre- 
vent. For he hath as to these a right of trust as 
well as of jurisdiction, and therefore none of them 
are to be disposed of, or otherwise converted to any 
use whatsoever without his consent iirst had ihereta. 

Ahhough it be the properest method to bring the 
Church-wardens to account before the Ordinary^ 
yet if there should be any difficulty or obstruction 
m coming at justice this way, it may also be sought 
for by a writ of account at common law, and ihere- 
. fore those who are aggrieved in this matter, have 
their choice of either way, (See Godboltj 279. 2 
Rolh Rep. 71, 106, 107- 1 Siderfin, 281, 282. 
2 Kebley 6, 22. 1 Fentris, 89.) 

Among other particulars of the Church goods, 
which the Church -wardens have'^the custody of, 
and are to deliver over to their successors at the end 
of the year, are the terriers of tlie glebe lands, and 
the parish Register- book, both which are carefully 
to be kept and preserved in every parish. 

The terrier is to contain an exact account of all 
tlie glebe-lands, meadows, gardens, orchards, 
houses and tenements, with their abuttals and 
dimensions, and of all oortions of tithes lying out 
of the parish, and of all stock, implements, and 
all other lands, rights, goods, or chattel what- 
soever, which are Dejonging to the parsonage or 
vacarage, and are from one Minister to another to 
go with the same. This being carefully taken by 

* The Spiritual court may compel the Church- wardens to de!iver 
in their account, but cannot decide on the propriety of the charges. 

And when they have delivered in their account, they have donee\'ery 
riling which that, court had a power of enforcing, and there is an 
«nd of their jurisdictions, it \% functus officio^ and if they t.tke any 
step aflerwaicds, it is an excess of jurisdiction, for which a prohibition 
yg'xW be granted even after sentence. Lcman v. Gdulty and another. 
iiiL 29. G. 3. B. R. 3 T. Rep. 3. 

the 
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the Minister, with the assistance of oiher honest 
men, appointed by the Bishop, is to be fairly 
written out, or engrossed in two fair copies -oa 
parchment, whereof one is to be laid up in the 
parish chest, and the other in the registry of the 
Bishop of the diocese. And because abuttals fre- . 
quently aker, by reason of the frequent change of 
the persons that possess the lands abutting, it is 
Ksual for the Bishop of the diocese at every visi- 
tation to require a new copv of the said terrier, 
subscribed and attested by the Minister and Church- 
wardens, to be returned to him, that so an account 
being given from time to time of aJl new abuttals, 
according as they shall hapf>en, the right of the 
whole may be thereby the better »pfe&erved. But 
here Ministers are to be cautioned, that they be 
careful not to make any alterations in the said 
terriers, save of the abuttals onlvj where there is 
an occasion for it, but exactly preserve the same 
number of parcels, and the same dimens^ions of 
them, as first entered in the original terrier. For 
as long as all the terriers of a parsonage or vicarage 
agree herein, they are of force when produced in a 
court of judicature; but if they vary, and one hath 
more or less than another, it creates an uncertainty 
in them ail^ which destroys their evidence, and • 
makes them to be of no force for the preservation of 
those right*, forwhich they were intended, (Ccwj.SJ.) : 
The parish- register is a parchment book, in which 
all the ^christenings, marriages, and burials of the 
parish are recorded. This was first ordered by the 
Lord Vicegerent Cromwell, in the 30th year of 
King Henry the 8th, Anno Dom, 1538. (CowelVs ; 
Interpreter^ verb. Register. Spelman's Glossari/y 
p. 482.) And from thence all parish-register« have 
tbeir beginning. King Edurard the 6thf and 
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Queen EUzahelh, each in the first year of their 
respective reigns, confirmed thisorder^ and by their 
injunctions strictly commanded the observance of 
it, ("Sparrow* 5 Collections p, 4, 70.) And in the 
39/A 1/tar of ike said Queen, anno I597j ^ canoa 
was made in convocation, and ratified by her for 
the establishing of it, ('Sparrow's Collection, />. 
^57.) But the force of the canons of that convo- 
cation expiring vi'ith her, because not con/iriDed by 
her for her heirs and successors (the words heirs 
and successors being left out in the ratification, 
through the neglect of him that drew the instru- 
ment, Ham. Lestrange's Alliances of the Divine 
Offices, p. 22, 23.) in the convocation which was 
held in thejirst of King James the First, Anno. 
Dom, 1603. another canon was made for the settling 
of this matter, whereby it is required, l.T^ata 
fair parchment-book be provided at the charges of 
the parish to be the register. 2. That this b(>pk be 
carefully kept in the parish -chest under three Jocks, 
of which the Minister is to have one key, and the 
Church -wardens the other two. 3. That every 
Sunday, after morning and evening prayers, as often 
3S there shall be an occasion, this book be taken 
out of the chest, and that the Minister do then in 
the presence of the said Church-wardens, write and 
record therein the names of all persons christened, 
together with the names', and sirnames of their 
parents, and also the names of all persons married, 
and buried in that parish in the week foregoing, and" 
the day and year of every such christening, marriage, 
and burial, and that then the book be locked up 
in the chest, as before. 4. That when a page is 
filled with such registrations, the Minister and 
Church -wardens write their names at the botton of 
the said page^ for the attestation of all that is therein 

registered* 
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wgistered. Bat this method being operose, and 
the exact performance of it, by reason of the many 
accidents that frequently intervene, in a manner 
impracticable, it is now no where in all particulars 
followed* If such a book be kept in every parish, 
and all christenings, marriages, and buriak du!y 
registered therein, all is fully executed that the law 
intends. But if thus much be not done, it is in- 
cumbent on the Church-wardens to take notice of 
the neglect, and present it to the Ordinary at the 
r«xt visitation. Can. 70. 

. By the same Canon it is also required, that every 
year within a month after Lady-day^ a copy be 
made out of the said book of all registrations therein 
entered in the year foregoing, and that being sub- 
scribed by the Minister and Church-wardens, it be 
transmitted to the registry of the Bi§hop of the 
diocese, to the end that the same may be there 
faithfully preserved. And this is the foundation, 
on whichjbills indented of all christenings, marri- 
ages, and burials, are given in at every Easter 
visitation by the old Church-wardens, on their going 
out of their office, although through the neglect of 
the Officers, whose duty it is to take care nereof, 
the said bills are never sent into the Bishop^s re- 
gistry, but usually after the visitation is over, are 
thrown by, and no more taken care of, whereby the 
intent of the canon is wholly defeated, which was, 
that a register should be kept in general for the 
whole diocese in the Bishop's registry, in the same " 
manner as is in every particular Church for the 
parish belonging thereto. 

I cannot pass over this head, without cautioning 
Ministers, as well as Church-wardens, not to suffer 
any to be entered, and recorded in the said parisli- 

F register. 
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register, but such only as have been baptized^ 
married, or buried within their respective parishes, 
according to the Order of the Church of England. 
For a practice hath of late been admitted in some 
places, to receive certificates from dissenting minis- 
ters of baptisms administered by them^ and thereon 
enter them in the parish -register. And this is done 
for the base lucre of a six-penny or twelve-penny 
fec^ given to the Minister for that purpose. But 
whatsoever Minister is guilty of this vile practices- 
betrays both the Church ana his trust thereby. For 
he acimits those to the privileges of the Church, 
who separate from it, and by so doing enoourageth 
their schism, which is a betraying of the Church. 
And he being entrusted with the keeping of this 
book, for the registering of such baptisms only as 
have been regularly administered within his parish, 
if he records any other therein, he betrays bis trust. 
And moreover, by entering on the register which is 
appointed only lor such regular baptisms, other 
baptisms, which are not so, he records for regular 
baptisms, those which are irregular, and thereby 
gives his teste to a falsehood, and makes himself 
Jhhariusj that is, a forger of false records, the 
guilt whereof exposeth him to penalVies, which 
would disgrace him all his life after, were they 
duly executed upon him. 

As the bells are of the appurtenances of the 
Chufch, that are under the Church-wardens care, 
so doth it belong to them to govern and regulate the 
use of them; and especially they are to take care, 
that they be not rung on superstitious or factious 
occasions, nor at unseasonable times, or on any other 
times or occasions (excepting such only for which 
their ordinary u$c is ordained) but what shall be 

allowed 
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allowed by the Minister and themselves. (Can, 88.) 
And if at any time they shall think fit to give leave 
for them to be rung for the recreation of those, vi ho 
would exercise themselves this way, it would be 
just and fitting to make them pay to the use of the 
parish, as much as may compensate for the wear 
of the bells, bell-wheels, and bell-ropes, and the 
damages wliich are dbne them hereby on all sucb 
occasions. 

Another branch of the Church-wardens office 
is, to have the sequestration and care of the bene- 
fice during its vacancy, whether the avoydance 
happen by death or otherwise; and therefore as 
•soon as there shall be any such avoydance, the said 
Church-wardens are to apply to the Chancellor of 
the diocese for the sequestration, and having taken 
out an instrument for it under the seal of the office^ 
are thenceforth to take the whole benefice under their 
care, and are to manage all the profits and expences 
of it for the benefit of him that shall next succeed. 
Which they are to do with the best of their care 
and skill, and with the same fidelity and good 
husbandry as if they were their own ; that is, ac- 
cording as the season of the year shall require^ 
they are to plow and sow his glebes, take in the 
crop from off them, gather in bis tithes, thresh 
out and dress his corn, and dispose of it at the 
best market they are able. And they are also tp 
repair his houses, make up his fences, pay his 
tenths, synodals, and procurations, and discnarge 
all other burdens of the living, which shall be 
incumbent on it while it is under their trust, and 
do every thing else which may be best for his ad«- 
vantage. And principally they are to take care^ 
thai diiring the vacancy the Church be- well and 

F 2 duly 
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duly sened by such a curate as the Bishop shall 
approve of, whom they are to payout of the profits 
of the beiK'hce. And it will be safest for them to 
get it slated by tire Ordinary, when they take out 
the Sequestration, what they are to pay him week- 
ly for the serving of the said Cure; for then there 
can be no contention about it, when they make up 
their accounts. And this trust in them is to last, 
till it be superseded by the institution of a new 
Minister, unless in the interim the Ordinary shall 
see just cause to recall the said sequestration, and 
grant it to others. And as the Ordinary on any such 
just cause hath power to grant the sequestration to 
others, so also hath he in the first issuing out of it, 
and may then, if he see reason for it, put the said 
trust into the hands of other men that are willing 
to accept of it. But the Church-wardens are the 
proper officers for this business, who are bound by 
virtue of their office to take it upon them, when- 
soever enjoyned; and therefore should they be 
backward to take out the sequestration, or unwilling 
to meddle therewith, the Ordinary may by his 
citation call them before him, and command them 
tinder the penalty of contumacy to take this charge 
upon them, that so the fruits of the benefice be 
not lost, dissipated, or embezzled during the va- 
cancy, for want of proper trustees to take care of 
them. 

As soon as a new Minister is instituted, the said 
Church- warden 6, or other Sequestrators, are to 
acccount to him for^ll the profits of the benefice 
which they have received during the vacancy. For 
all these belong to him from the death of the 
■Predecessor, how long soever the vacancy may have 
fceen. (2i Henry 8. c. 1 1.) And if he be satisfied 

with 
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with their account, he gives thcni Ills discharge, 
and this wholly conckulc-s the matter. But if he 
h'cr dissatisfied in any particulars, either that he 
tl^inks thev charge him too high in the expcnces, 
or themselves too low in the receipts, or in any 
other matter have not discharge<l themselves as 
faithful Stewards for. him, he may then bring 
them to account before the Ordinary, bv whom 
all things relating hereto are to be exaniined and 
decided. 

And sometimes livings are scqnestred on other 
occasions than on vacancies. For on a suspt-nsion 
there must be a sequestration for the serving of the 
cure^ and in case of dilapidations^ either in the 
chancel, or the Minister's house, a sequestration 
is often necessary for repairing of them, and some* 
times a sequestration is commanded by the King's 
writ for the payment of the Minister's debts, in 
all which cases the Church-wardens are necessarily 
obHged to be the sequestrators, unless the Ordinary 
finds others willinff to undertake it, whom he 
judgeth proper to oe entrusted with it. In all 
which sequestrations there must be the like manage- 
ment, and the like account given, as is above- 
mentioned. And to oblige the sequestrators the 
more hereto, the Ordinary usually binds them to it 
by a bond, especially when the profits sequestred 
are like to amount to any considerable value; 
Which bond may be sued at common law, if the 
sequestrators cannot otherwise be brought to give a 
true and faithful account of their trust. 

In all sequestrations the Churcl^- wardens, or 
other sequestrators, are to take care, that they 
meddle not with any timber, tiees, wood, or un- 
derwood standing upon the glebes of* the living, 

F 3 unless 
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unless it be for necessary repairs, nor commit any 
other waste upon the living. {0 Hen, 3. c. 5.) For 
if the Minister himself should feTl any timber to 
sell, or for any other purpose, unless for the repair 
of his house or chancel, or should cut down any 
wood, unless for the repairing of the gales, stiles, 
or fences of the premises, or foE necessary fuel in 
h\^ house, he doth thereby make waste upon his 
living, which waste is reckoned a dilapidation of it,, 
and when it is wilfullv committed,, it i^ a jiwt eause 
of deprivation^ (11 Coke 49 • 3 Imt. e?04. 1 RolU 
Rep. p* 86. Degge, part. I. c. S.) fiut should the 
seauestrators, i;vho are Tmstces to j^reierve the 
living, make any such tvaste upon it, it would be 
ttiuch more criminal in them. 
- In larger parishes Side-men are atso added to- 
the Church-wardens, to be their assistants in that 
part of their office, which obligeth them to inspect 
the manners of the parishioners, and to present 
what they shaU find presentable anKuig them at the 
next visitation. And these are they, who in the 
canon law are called Testes SyjiodaleSj because 
their business anciently was to attend Diocesan 
Synods, as now they do at visitations, and there 
visit and present whatsoever ihey found amis^ 
within their respective districts. 

And here I cannot omit taking notice, thai till 
the rjehelHon, Anno \6^\^ these diocesan synods 
were kept up in the diocese of Norwich^ and all the 
clergy of the diocese constantly met at them every 
year, that is, the clergy of Suffolk dX Ipswicky and 
the clergy of Norfolk at Norwich. In which Syruxig 
the Deans Kural, having presented whatsoever 
they had found defective, either in the manners 
•ad duties of the clqrgx^^ or io the reparation of the 

Church, 
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Church, chancel, or Minister's house in every 
parish within their respective Deanries, care was 
thereon taken of rectifying whatsoever was amiss 
herein. But on the restoration of King Charles II. 
the keeping of these Synods, as also the appointing 
of Rural Deans, were by Bishop Reynolds (a 
presbyterian in principle^ thou2;h then promoted 
to this See) both let down, to iTic great damage of 
the Church in this diocese, and have never since 
been revived in it, and perchance now after so long 
a disusage it would be in vain to attempt it, espe- 
cially in our present circumstances. Bishop Lloyd 
went %o far in his primary visitation, as to name 
rural Deans in every deanry of the diocese, but 
found such opposition to it, both from the per-» 
verseness of some persons who thought themselvefi 
concerned in interest to oppose it, as well as from 
the ill temper of the times, which we were then 
fallen into, that he was forced to let all drop, and 
proceed no further; and so it must rest till a mor6 
favourable juncture shall arise for the setting of all 
right again that hath gone wrong among us. For 
it is to be hoped, that there is in the lap of Pro- 
vidence an appointed time yet to come, when 
through God*s mercy towards us, discipline may 
be thoroughly revivea in this Church, and Christian 
religion again restored to its primitive purity in it, 
although through the ill disposition of the present 
times, it may justly be feared, that withotit a long 
purifying in the furnace of afEiction, there will be 
no attaining thereto. I pray God grant the end, 
whatsoever may be the means whereby we are to be 
brought to it. 

There are several other duties incumbent on 
Church-wardens, in respect to the Civil Govem- 

F 4 ment 
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ment*^ of the kingdom, under which they are in 
many cases by Acts of Parliament made officers for 
the executing of the law in reference \x> thein; but 
il is none of my business to give them any directions 
^ to these matters. 

Reviexvcd^ Corrected^ and Enfarged in the 
Honth of September, Anno 1 7 12. 

HUMPHREY PRIDEAUX, 

Arch- Deacon of Suflfolk* 

* They are to provi 'e for such l^astards, ft)r whose sustenance th; 
parish have made no provision. Hays v. Bryant, Trhi. 29 G. 3 ift 
C P.— They are to collect charity monty upon briefs. Stat. 4. Ann. 
c. 14 — They are to apply to Magistrates to convict oi&nden for not 
burying in woollen. Stat. 30. Car. 2 c. 3. — The penalties for reform- 
ing abuses as to butter and cheese, are payable to them. Stat 13 and 
14 Car. 2. c, 26 — ^They are under a justice's warrant to levy the 
penalties as to conventicles. Stat. 22 Car. 2. c. 1 .—> Th^y are to receive 
the penalties under Stat. 1 Jac, 1. c. 27. fjr destroying game; and under 
the Stat. 4 G 1. c. 5. 21 G. 2. c. 7. and I Jac. 1. c. 9. against drun- 
kenuess.— .They are to sign the certificate^ of out-pensioners of Greene* 
vrich Hospital, under stat. 3 G. 3\ c. 16. To apprehend hawkers and 
pedlars, and receive the penalti^. Stat. 9 and 10 W. 3. c. 27. and 9 G. 
2. c, 23. They are to provide a book with proper stanfps for entries 
of registers of births^ burials, marriages and christenings. Stat. 23 
G.3.C. 6-7. They and the Overseers may compel persons to take 
apprentices. 43 fclia. c. 4. s. Sb. stat. 8 and 9. W. 3. c, 30. s. 3. and 
18 G.3. c. 47. And they may compel certain persons under age to 
be bound apprentices, a^id on refusal may commit them. Stat. 5« Eliz. 
p 4. s. 35. and may put out poor boys apprentice to the sea service. 
Mat. 2 and 3 Ann. c. 6. and 4 .Van, c. 19. They and the Overseers, 
with the consent of two Justices, rany bind certain boys of 8 years 
old or upwards, under certain regulations, to be apprentices to 
chimney sweepers. Stftt 28 G. 3. c. 48» They or the Overseers ran st 
piy th* coi nry rate ai;d may ."Appeal against it. Stat. 12. G.2 c. 29. 
Tlie\' shall receive the }ic:iaiti«.s ior servants, labourers, apprentices or 
journeymen gammg in public houses. 30 G. 2. c. 24.. an : for servants 
carelessly firing Iwusc^ 6 Ann. c. 31. They (or the Overicer.s) shall 
. receive the penalty for selling _c(un by a wrong measure. 22 Car. 2. 
c. 8. Thoy shall levy the penalties re^atinq to weights and mea.surc.s. 
16 Car. c. 19. 22 gVo. 2. c. 8. And they, with the Constable and 
Surveyor of the higltways^ in chus'mg and retunnng new Sur\eyor». 
i3G.;j. f. 78. 
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A Circular Letter to the Clergy of the Ai^ch- 

Deaconry of Suffolk. 

My Worthy Brethren^ 

"Although it bath been my constant practFce 
in all my visitations to examine the Church-wardens 
one by one, as on several other other articles, so 
particularly on this; Whether there he any in their 
parish, that absent themselves from Church, who 
resort to no other assembly for the worship of Grod, 
which is by law now tolerated? And I have fre- 
quently extorted from them confessions, that there 
are several such in their respective parishes, yet have 
always found them so obstinately bent against put- 
ting them into their presentments, that notwith- 
standing whatever I have said unto them, either 
from the obligation of their oaths, or any othc 
argument to press them to do their duty in this 
particular, I have not yet been able lo prevail, thai 
any more than six or seven only from one parish 
(whom I have since reformed) have ever been pre- 
sented to me on this account* The reason of which 
I find to be, that there is a wicked persuasion pro- 
pagated among them, and now generally spread 
through the whole body of the people, as if by 
the late act of indulgence they were now wholly 
*et loose from all manner of taws relating to re- 

* This Letter is founded upon an opinion, in which all men do 
not agree, which is. that men, if not willing, should Yfi forced xxy \ic 
religious; br^ at least, to piit on a religious appearance. The letter coii- 
tains however an excellent display of the zeal of the learned author, 
and of his iQdi|;nation against evil doers. The £dilJr. 
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Kgion, and every man left to the freedodi of Ris 
own choice, whether he will pay any worship to 
God or no: Which being a licence tney are very 
fond of having, this makes them obstinately per- 
sist (whatever they are told to the contrary) that 
it is now granted unto them^ And in confidence 
hereof the people neglecting to come to Church, 
and the officers of the p^tsh refusing lo present 
them for itj and through want of their present- 
ments all process of law against such absenters 
having now for some years last past wbolfy sur- 
ceased, such a gap becomes open hereby to atheism 
akid irreligion, that (as I am from many, hand» 
Well informed) the dissenters from our worship, for 
whose sake the said indulgence wa& granted, begin 
now in most places to be exceeded by the number 
of those, who take a liberty from hence to pay 
God none at all. And they being like still to 
increase as long as thu» permitted to their own 
wicked inclinations, I thtnk it now ctmcems us,, 
whose peculiar duty rs lo attend the honour of 
God, and the salvation of the souls of men, to 
interpose all the endeavours we are able, both by 
discipline as vvell as doctrine, to pirt a stop to so 
great a wickedness. And in order hereto, the most 
(effectual course being to renwve the cause from 
whence it proceeds, viz. that pernicious error they 
have so greedily imbibed concerning the liberty 
granted by the said act of indulgence : And the 
only way now likely to do this being sensibly lo 
-convince them of their mistake herein, by a strict 
prosecution of all such irreligious wretches, who 
thus live wrtheut God in the world, and renounce 
his worship; that I may be enabled to do my duty 
in this particular, I desire that you would take some 
fitting time before my next visitation to call the 

officers 
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officers of your parishes together, and then a$ 
effectually as you can^ inculcate into them these 
following particulars. 

1 . That the said act of indulgence gives no liberty 
for irreligion and prophaneness, or extends any fur- 
ther than the granting a toleration to protestantdis** 
senters^ such as are commonly known by the names 
of presbyterians, independents, anabaptists, and 
quakers, of worshiping God their own way. 

3. That all such as are not members of some of 
the said tolerated assemblies, and constantly resort 
to them at all times of public worship, are still 
under all the penalties ot the law, whenever they 
absent from Church, in the same manner as before 
the said act of indulgence was granted. For the 
words of the act are as follow ; 

Provided alivays^ and it is the tnie intent and 
meaning of tliis act, that all the taws made and 
provided for the frequenting of Divine Service an 
the Lord's Day, commonly called Sunday, shall 
be still in force^ and executed against all persons 
that offend against the said lawsy except suck 
persons come to some congregation or assembly of 
religious worships allovuect or permitted by this act. 

3. That therefore, if the said officers of your 
parishes know any who absent. themselves from their 
Parish-Church in time of public worship, who are 
not members of some of the said tolerated assem- 
blies, and constantly resort unto them every Lord's 
Day, they are bound still by their oath to present 
them in the same manner as before the said act was 
made, that is, the Constables to the Sessions, and 
the Church-wardens to the ecclesiastical Court. 
For although I have nothing to do with the Con- 
stables^ yet it will very well become both you to 

F G . .^ut 
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put them in mind of their oaths, and exhort thenf 
to keep a good conscience in the firithful discharge 
of them; and also me to let you know, that it is 
part of your duty as their Ministers so to do, 

4. That the said Church-wardens, whenever they 
omit their duty herein, and either neglect or refusc* 
lo present such persons as they know to be thus 
presentable, do thereby desperately and irreligiously 
incur the horrible crime of perjury, and are to be 
corrected for it with the highest censures of the 
Church; and to convince them hereof, I desire you 
would read unto them the 26th and llTih canons 
of Krng James the first, and also to take notice 
therein, what is your duty in this ease to be per- 
formed. 

5. That the duty of Church -wardens obfigeth 
them to present, not only upon certain knowledge, 
but also upon common fame, {Can, 115.) and 
therefore if any shall answer concerning these pro- 
phane apostates from God*s worship . (as I foresee 
many wiH) how know they, but that they resort 
to some other assembly now by law tolerated? I 
desire that in reply hereto, you would tell them, 
that none of their parishes are so large, but that 
usually every one therein knows what every man 
doth in a thing of so pubhc a nature, and that 
therefore, although they know it not upon their 
own particular observation, yet at teast they may 
by the common report of neighbours, and that 
this is a sufficient ground for a presentment. How- 
ever there will be no danger of doing any injury 
hereby, because whenever any so presented by them, 
shall but send into my court a certificate from any 
tolerated assembly, attesting them to be Members 
of it^ and that tbey constantly resojt tWther every 

Lord's 
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Lord's Day for the worship of God^ when absent 
from Church, the presentment shall be immediately 
dismissed without putting them to the least trouble 
or charge herein • 

I am sufficiently sensible, that it will be no easy 
task- for you, now a lawless license in matters of 
religion is so much affected, either to convince those 
men of their duty in this particular, or prevail with 
them to do it; however, that is no argument ta 
excuse us from the discharging of ours. And 
therefore I earnestly beseech you, that you would 
employ your hearty endeavour herein , and if they 
will not present any of those prophane absenters 
from God's worship, that you would have themj 
in this case the 113th Canon impowers you to 
do it, and the 114th, as I take it, necessarily 
enjoins it on you, as often as they absent from the 
sacrament of the Lord's Supper. That you have 
already made particular application to air such irre- 
ligious wretches in your parishes (if you have any 
such there) by your exhortations and admonitions 
to reduce them to a sense of that duty and worship 
which they owe unto their God, I cannot but sup- 
pose, it being so obvious a part of your duty, vowed 
at your ordination, enjoyned by the Canons of our 
Church, and so often inculcated into you by your 
superiors. And therefore where doctrine hath been 
ineffeotual, our next course must be to have recourse 
to discipline, that we may leave no means of our 
Ministry un-attempted, if possible, to save those 
whom Grod hath committed to our charge. And 
that you may be assured I will jiot be wanting to 
execute that part which belongs 10 me in this par- 
ticular, I do promise you I will, by God's help, 
employ my utmost care herein, as far as the law 

sUall 
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shall empower me to inflict the censures of tfate 
Church, and you enable me by the method afors 
prescribed to proceed thereto. 

I do foresee here will be two ol]jections made to 
what I propose; Fii'st, That I put you upon an 
odious work, the prosecution of your people; and 
the second, That this prosecution may become a 
means to drive them to the conventicles, because, 
when they see a necessity put upon them of either 

([oing to Church or to the Conventicle, it is most 
ikely, that out of spite to us, who put this neces«> 
sity upon them, they will rather chuse the latter^ 
and so the numbers of those be increased who are 
enemies to our Church. 

As to the first objection, my answer is. That 
nothing is more contrary to my intentions, than the 
putting of any thing upon my brethren, which may 
draw the least odium upon them from their people. 
With such as are their people, I would rather de- 
sire them to proceed with the spirit of gentleness 
and meekness, as best becoming them, especially 
in these times, and leave the odious part, to those 
who are under their oaths to execute it% But can 
these wicked apostates from God's Worship be 
reckoned of your people? certainly if any, these 
ought to be cast out from among us, apd cut off 
from the society of all Christian people till reformed* 
For men that have erring consciences something 
may be said, but I never yet heard of any to have 
pleaded for such as have none at all ; nor do I think 
you need ever fear, that your deaying a toleration 
.to the atheistical and irreligious, will ever be called 
•a persecution. For these are such, whose cause is 
too bad for any one to countenance; but all that 
own the name of God^ must ever have in utter 

detestation 
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detestation all such prophane and wicked apostates 
from hin;i, and will be so far from making them- 
selves parties for them, while under so great an 
impiety, that instead of your drawing any odium 
upon you on their account, I reckon the more 
rigorously you proceed with such, the more it will 
turn to your praise, even among the bitierest of those 
sectaries that are adversaries unto us. For although 
such have cried out persecution loud enough against 
us, I apprehend in this case there is greater danger 
from them of the contrary extreme, and that, if 
we do nothing herein, we shall as assuredly find 
them ere long (now they have nothing else to say) 
laying this very heavily to our charge, that we can 
be content to permit such irreligious wretches to 
live without censure among us m so great an im- 
piety, altho' they themselves in reality have given 
the occasion that led them thereinto. In sum, no 
one that pretends any thing to religion, can ever be 
offended with any method that you take for the 
reforming of such as profess none at all. And 
therefore I think you need not fear any odium upon 
you for any thing that you do on this account. 
However, as to your presenting them yourselves in 
case the Church-wardens will not, 1 only recom- 
mend it unto you, but press it no farther than you 
in your own discretion shall judge most proper. But 
since the perjury of those Church- wardens, who 
thus refuse to do the duty they have been sworn to, 
can no otherwise be detected but by yourselves, who 
only besides them have right to present, I hope you 
will not permit such a wickedness to pass without 
that correction which it deserves. 

As to the second objection, if any so prosecuted 
for their irreligious neglect of God's worship, do 

thereon 
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thtTcon go to conventicles, my answer is, so le 
Iheni if they will. It is much better they shouk 
8i*n'c Ciod any way, even with the schismatic or tb< 
heretick, than no way at all. Were we to promote 
a partv only, or study the interest of a sect, thei 
1 cimfess it would be the wiser course raiher to le 
them stand neuters, than list themselves with th< 
enemy, and be of no religion at all, rather than oj 
theirs that are adversaries unto us. But our business 
is to promote the honour and worship of our God. 
ii'hose Ministers we are; and what will best con- 
duce hereto in the executing of those powers rn- 
trusted with us, whether of doctrine or discipline. 
that is it which we are to do without any other by- 
regard whatever. And therefore as far as we do bv 
these means of our Ministry make those wretched 
people to own God and his worship, whether it bt 
with us, or whether it be with them that separate from 
us, thus far certainly we serve the end of our calling : 
But I hope no such effect may at all follow, as is 
here objected ; on my considering the whole matter^ 
I am apt to believe there will not, or at most very 
rarely, it not being probable that those who have 
no zeal for the public worship of God, should im- 
mediately for the sake thereof put themselves to the 
trouble of going sometimes six or seven miles to a 
conventicle, and also to the charge of contributing 

. to the maintenance of the Minister they there resort 
to, when without cither they may discharge them- 
selves at home at their own Parish Church. If 
spite should do this for once or twice, they will 

.soon grow weary in this case, and unless atheism 
become turned into enthusiasm, vou shall be sure 

■'to'see them at Church again. However, were the 
danger much greater than is here supposed, that is 

no 
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no reason for us not to do our duty. If we will 
:£bUow the practice of Primitive Christians, which 
most Churches desire to make their pattern, I am 
sure it will not. For they never thought it a reason 
to relax their discipline, least their pev)ple when 
pressed therewith, should revolt to heathenism^ 
but on the contrary, for this very cause held it iip 
to the highest pitch of strictness and severity 
through all their Churches, as the properest means 
to keep them from that apostacy, And this with 
the blessing of God amidst their greatest pressures 
became the prime reason of their support; and if 
we will act therein with the same sincerity as they 
did, I doubt not, we may have the same success. 
.However, thus far I am sure, if we faithfully dis- 
charge our duty in all the parts of pur Ministry 
comn^itted unto us, whatever the event be, we can 
say as to ourselves, Liberavimus animas nostras* 
And altho* it really happen, that the people thus 
prosecuted, as I propose, from atheism run into 
fanaticism, yet it will be some advantage to gain 
them thus far. * And there will be also this further 
benefit, that others, who are prone enough, if left 
to their own liberty, to neglect the worship of God, 
will be deterred from falling into this apostacy, 
when they see by the corrections and punishments 
inflicted tor it, that they cannot do it with im- 
punity, but are still liable, as formerly, to the 
censures of the Church, and the penalties of the 
law for the wickedness hereof. 

I earnestly beseech you (my dear brethren) that 
you would not be wanting to your diligence in any 
part of your duty^ now m these times of falling 
away, if possible, to keep your flock together with 
you. Atheisw and irrcli^iou arc wickednesses of 

the 
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thereon go to coaventidePfr- ...-fcst defi:cti<iu 

thtni if tliey will. Jt'i»ir>- >Kwt rt-scnts, and 

strvc (rt)d any way,-W^ .: « fufcavour to pol a 

herctick, than no ■ .;; ^ihich if permitted still 

a parly only, or ;>-^^ other mischiefs, be- 

I Ciinftii it WP . v->^i«roiig for ns to .ittiir, and 

them stand r iv^ 'i tfi^ g"'l' thereof^ for 

enemy, tr ^ :^ ^ OTider the couiitenmce of a 

theirs th ^'/,-"" ,'S '" ''°) ^"'' ""^ '■'* " executed 

IB to p- ^'^l'"'^'tbe whole community thereby 

whw ,<;Ji. <"i jiarlies to the guilt, whieh private 

dtK '■^iP^nid in that they coimtenance the 

tr 'd^'"'"do f"' ^''** ^''^ ought to repress it, 

^,\-f' 'ft their own. And national judgmentB 

r*"' C"'"^' consequences of national sins, you 

^frf'/'^^jer bcfritiid the land in whieh you live, 

ei"^ QavenymeiA under which you have your 

*' 'eeiio^*! t*^*" ^"f putting that stop to this crcat 

^'nietV "^ atheism and irreiigion, as may divert 

'jtow i^^^^y punishmeiXR from the revenging hand 

if (he Almighty, which otherwise so great a pro- 

^octuoa must necessarily draw down upon us. \Vc 

),(« seen our land long enough the theatre of 

God's jiidgmnii *, and at present I Bupt>ose there 

git none hut mnsi be sensible how much wc smart 

under them. And the end of their being sent oii 

ihe earth bein^, thut the inhabitants thereof should 

learn righico'j.<ne^s, if instead of answering this 

end, for whieh we have them upon us, in refi)rming 

our lives and ili.p;!i'iiug from our iniquities, wo 

grow worse unci;;r I heir chastisements, and to viee 

and debauchery add atheism and irreiigion, and ta 

ici;i?.ni and Jicresie a total defection from the 

Aimighty, what else can we expect, hut that his 

curroeting judgments will be turned into destroying 
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judgments, and the great enemy and oppressor be 
let loose upon us to take from us both our land and 
nation? Tbey who by such wickednesses as these 
provoke God against us, work stronger for our de- 
struction, than all the power of France and Rome 
united together against us, and therefore ought to 
be detested by us as the greatest troublers of our 
Israel^ and the dommon enemies both of ourselves, 
as well as of our God; and every authority that is 
in the land ought to be employed to suppress them; 
and I know no other way but thvs to avoid making 
the ffiiilt to be ours as well as theirs^ and thereby 
involving th(^ whole nation in the vengeance whica 
is due thereto^ The punishment of those Achan*s 
may again bring .back Grod to our nation with hii 
blessing of peace and prosperity upon us, and the 
reforming of our iniquities become a means of 
thoroughly reconciling him unto us, and when his 
judgments are in a land, I know no other meanji 
whereby it may be effected* 

If any tell you, thajt I make too much haste in 
' pressing you with these particulars, and that the 
time is not seasonable, that it is properer to tarry 
till their Majesties being freed from the present 
pressures, may be at leisure to back us with their 
authority in these proceedings; objections. which I 
have often heard; my answer is. That when such 
iniquities begin to grow upon us, as atheism and 
irreligion, wc cannot too soon endeavour to put a 
«top to so great a mischief. The first beginnings of 
a thing of this nature ought not to be neglected* 
For sin is of a very prolific nature, and if let alone 
to spread itself, will soon grow to an head too harct 
to be mastered, and we become overpowered there- 
Vkrith« And as to the seasonableness of the time, 

I thint 
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I think the first time that we have, always the most 
seasonable lo do God's work and our own duty in. 
Life is short, and opportunities are few, and if we 
neglect the present, how know we that we may 
have any more? And for this reason, say I, with- 
out placing dilatory hoprs, and dilatory expecta- 
tions on future times, let us lay hold on the present^ 
and while we have them, do all the good in them 
that we are able. And if we will have their Ma- 
jesties and their kingdoms freed from the present 
pressures, I know no means can be more effectual 
for it, than the removing out of our land ihos^ 
sins which they are sent to punish. The bringing 
of righteousness and religion into a land, is the 
most successful way to'restore peace and prosperity 
unto it. And if we do our part in effecting the 
former, we may thereby become the blessed instru- 
ments of restoring the latter. AikI then the bless- 
ing and favour of the Almighty shall rest upon the 
heads both of us and our King. But to tarry for 
God's establishing of this blessing among ns, be- 
fore we will reform ourselves, is to put tne effects 
before the cause, and impose that unreasonable 
condition to the Almighty for our amendment, as 
to expect he should invert the whole method of his 
providence for the sake hereof, and first bribe us 
with his blessings, before we will betake ourselves 
to that righteousness, which is to make us worthy 
of them. I confess their present Majesties, whom 
God hath now advanced to the government of these 
kingdoms, are excellently fitted for the work of a 
reformation, both by their zeal for religion, and 
their exemplary practice of it themselves, and all 
good men have great expectations from them this 
way, and 1 doubt not they will fully answer them 

by 
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by some more than ordinary attempts to this end, 
as soon as the exigency of their affairs will admit. 
And indeed at the present they have not been 
wanting to do their part herein, as far as in the 
ordinary course of their power they arc able. For 
the hands of Kings by which they act, are their 
Officers and Ministers which execute their authority 
under them; and it is well known, what their Ma- 
jesties commands have been to all these in order to 
the reforming of the iniquities that are among us. 
Their proclamations have frequently come forth for 
the putting of their laws in execution against them. 
And that the ecclesiastical power might also concur 
with the civil in order hereto, we have their Ma- 
jesties excellent letter to the Bishops to this purpose, 
and through them to all others invested with eccle- 
Biastical jurisdiction under them, commanding us 
lo put all our canons and constitutions in force for 
the reclaiming men from sin, and reducing them 
to that practice of righteousness and piety, which 
the holy religion we profess requires from them. 
And therefore if we want the authority of the King 
to put us forward in this work, thus far we have it 
already, as well as the commands of our God upon 
us faithfully to discharge all the duties of our 
Ministry in order hereto. And these particulars 
I now press upon you, being especial parts thereof, 
how can we answer it to either, if we do not our 
diligence herein to the utmost we are able? I hope 
that when all hath been considered that I have now 
said, we shall be all willing and earnest so to do. 
And then I doubt not, hut that by God*s gracious 
blessing upon our endeavours, we shall reap that 
good effect hereby which we propose; that so all 
atbeisiu and ir religion being suppressed among 

us. 
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us, and the true practice of righteousness and pietj^ 
advanced in their stead, God's holy name may be 

florified, his people edified, our Church and nation 
lessed, and our own souls everlastingly sayed in 
the day of the Lotd« I pray God direct us in all 
things for the accomplishing of this end^ 

And I am. 

Your most affectionate Brother and Servant, 

HUMPHREY PRIDEAUX, 

Arch -Deacon of Suffolk* 



Ju^mt 11th-, 1052, 
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A COMPENDIUM 

OF THE 

LAW RELATING TO TITHES. 



1 . Of the Nature of Tithes. 

Tithes are a species of incorporeal heredita- 
ments, and are defined to be " a tenth part of the. 
increase yearly arising and renewing/' First, im- 
mediately from the soil; i. e. from the profits of 
the land. Secondly y mediately, i. e, from the in- 
crease of animals. Thirdly, Dy the labor and per-i*. 
sonal industry of man. The first species is usually 
called PREDIAL^ as of corn, grass, hops and wood, 
including tithe for the agistment of cattle. I'he 
second, mixed, as of wool, milk, pigs, &c. con- 
sisting of natural products, but matured and pre- 
served in part by the care of man; and of these 
two sorts the tenth must be paid in gross: The 
third species, is usually termed, personal, as 
of manual occupations ; trade, fisheries, and the 
like; and of these only the tenth part of the clear 
gains and profits is diie. See 2 Bl, Com, 3. 

Tithes are payable of common right of all things 
which annually increase, either spontaneously, or 
by the industry of the .parishioner* 3. Ckym,. Digm 
490. 

Tithes are also divided into great and small. 
Great Tithes are chiefly corn, hay, and wood. 
Small Tithes, are the predial tithes of other kinds, 
together with mixed and personal tithes. 

Tithes by law are denominated great or small,. 
according to the nature of the thing, and not from 

the 



1 20 A Compendium of the 

the mode of cultivation, or the quantity produced, 
or the use to which it is applied. 

I'hus the tithes of beaiis and pease whether sown 
in fields or gardens are gieat tithes, and do not 
fall under the denomination of tithes of gardens, 
technically called decima liortorum. 5 Bro. P. C 
586. 

So potatoes are a small tithe, tho"* sown in great 
quantities. 3 Atk. 364. Com. Rep. 639. 

When arable land is turned into pasture^ it is 
an agistment tithe, and becomes a small one from 
a great one. id. 

Predial ^eat tithes arc com, grain, hay, clover 
grass when made into hay, wood, underwood and 
beans and pease. 

Predial small tithes are flax, hemp, madder, hops, 

farden roots, and herbs, as potatoes, parsley, cab- 
ages, saffron ; and the fruits of all kinds of trees, 
as apples, pears, acorns, &c. and all kinds of seeds. 

Mixed tithes are natural products matured. . 

Personal tithes are only payable by special custom, 
;md perhaps are paid no- where now in England, 
except for fish caught in the sea, and for corn mills. 
--^3 Burn. EooL f . 473, 

Great tithes generally belong to the Rector, and 
small tithes to the Vicar. Cro. Car, SO. 

The Rector 4s prima facie intitled. to all the 
Tithes of the parish, and nothing can be presumed 
in favor of the Vicar, without endowment or pre- 
scription, Yelv. 86. 1 GwilL 226. 

As a general rule, it may be observed, that tithe 
ought to be paid as soon as the tenth part can be 
severed from the whole, if there be no custom to 
the .contrar)*; as, for corn and hay, as soon as made 
into sl>ocks or cocks. 3 GwilL 563. 

A Freehold 
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A Freehold Lbase of tithes cannot commence 
infutUTo. Yelv. 131. 1 Gwill. 221 i 

A lease of tithes for all the time the lessor shall 
eontitme Vicar, is good, and passes a fr^hbW, 
4 Gwill. 1418. 

Q. Of Agreement as to Tithe y Composition^ 

Notice^ &c. 

A real composition is, when an agreement is made 
Ijctween the owner of the lands and the Parson or 
Vicar, with the consent of the Ordinary or Patron, 
that such lands shall be discharged from payment 
of tithes by reason of some land or other real re- 
•obmpense given to the Parson in lieu and satisfaction 
.thereof. « htsf. 490. Regist. 38. 13 Rep. 40. And* 
it cannot now be established without evidence of the 
actual existence of the deed by. which it was created* 
■3 Bro. C. R. 217. 

With regard to compositions entered into between 
the tithe-owner and any parishioner for the latter 
to retain the tithe of his own estate, it has- bee» 
decided, that they are analagous to leas()s from year 
to year between landlord and tenant ; and, if they 
ure paid without or beyond an agreement for a 
limited time, they cannot be put an end to without 
six months notice before the time of payment; and 
the parishioner may avail himself of the defect of 
notice, at the same time that he controverts the 
right of the incumbent to receive tithe in kind; 
an objection not permitted to a tenant, who dcniefs 
the right of his landlord. 2 Bro. C. R. I6l. 

A Sector agrees with a parishioiier fo^ his 
tithes for a certain sum payable at MichaelmkSj 
the Rector dies in the beginning of September, the 
agreement determining by the death ot the Parson, 

G \5c«. 
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the successor shall be intitled to tithes in kind only 
from the death, and the ejiecutor of the late in- 
eumbeut to a proportion according to the agreement 
till the tinue of his testator's death. Bunb. d94« 
S GwilL 703. • 

A parole agreement by the Parson with a parish- 
ioner, to retain his titKcs for three years is good. 
^ Gwill.QW. 1'^^. vide Hilton v. Heath. 3 GwUL 
845. 

An agreement or composition between an in- 
cumbent and his parishioners, for the acceptance of 
land in Ii£u of tithes, or for a certain pecuniary com- 

Ecnsation, will not bind his successor, tho' ratified 
y a decree inequity. 3 GwilL 914. 1001. 1199- 

But if the successor, on coming to the living, 
accept the composition, that will amount to a con- 
firmation,' and then he must give notice. 3 GwUL 
1001, ; 

An agreement l)y deed between the Vicar and the 
l^atron, -with the consent of the Ordinary and the 
inhabitants of a ville within a parish, to pay 6i..ili 
lieu of all tithes arising within the ville^ the* ac- 
quiesced 141 for lOOyears, is not binding on the suc- 
cessor .of th.e Vicar. Id. 1060. 

Where the lessee of tithes agreed.witb.the.ot^';ier 
of. lands, for certain collateral considerations not to 
take tithes in kind firom the tenants for .13 year^t 
but to accept a reasonable compensation^ not ex- 
ceeding 3s. 6d. per annum, and thereto bo\ind bim 
and his successors. This agreement was held void> 
from the unccrta'y2}y of the sum to be paid^ and 
llie under-lessee who sued the tenant ot the land 
for .tithes in kind, had a decree. 4 GwilL 1418. 

To a libel in the Spiritual Court for tithes, the 
occupier may plead a parole agreement with the 
Parson's agent for the purchase of tbem^ and :a 

ttiAder 
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tender of the money, and if such plea be rejected, 
a prohibition will be granted. 3 GwilL 9^6. 

As to NOTicfS, it is to be observed, that.the 
Lord Chancellor seemed to think, that the rule 
between landlord and tenant, ought to be adopted 
with respect to notice of the determination of a 
composition. ^ GwilL 1323. 

A notice too late to determine a composition from 
vear to year, will not serv« for the succeeding year, 
id. 1321. 

A defendant may object to want of sufficient 
notice to determine a composition, though he in- 
sist upon it also as a modus. Id. 1412. 

Notice givcp in the month of January is not 
sufficient to deiermiiie a composition runmng from 
Michaelmas to ' Michaelmas, so as to entitle the 
Parson to tithes in- kind for the current yefar. 3 
Giuill. 085. 

X notice on the 8th September to determine a 
composition for tithes from year to year^ as from the 
Michaelmas following, for the ensuing year, is not 
sufficient. Id. 1204. 

When a composition is payable at Christmas^' 
notice any time lefore Christmas for the succeeding 
year, is sufficient. Id, 1030. 

If a' composition for tithes be made by A. aspro- 
prictor^ and he lease them to B. whose interest is 
afterwards put an end to by A. before any alteration 
is made in the composition, A. cannot determine it 
vvithoiit 6 months notice. 4 GwilL' 1517 » 

Where aParsofi entered inta;a writl'cti agreement 
with his parishioners to compound for their tithes 
for three years, and after the expiration of the thrcQ 
5»dar8,« cbnlirined to tatc^'thii composition for several 
tieairs',;,it.was held, that notice given only three weeks 
btfoire hop-'f)1c?king time, thdt he. should take the 
-tithe in kind, was not sufficient, 2 GwilLQlQ* 
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3, Of a ModiiSf Custom^ &c. 

A CUSTOM to pay only part of the tithe, witli- 
out substituting any thing in lieu of the reniaindei", 
is bad. But a custom to pay Ifess than the whole 
tithe may be good, where something in lien of, and 
as a compensation for the^rest, is paid to the Parson. 
7 r. Rep. 93. 

A modus is a composition time out of mind. 3 
GwiU.59\. 

A modus is a real composition founded on aa 
agreement. 2 Gwill. 089- 

The only difference between a modus and covi^ 
posiiion is^ that the first is, ti'me 6ut of mind, and 
the last, only a late agreement. Id. 612', 4 GwUtm 
1397. 

A custom to pay 4d. an acre in fieu of the agist'> 
ment tithe of barren cattle above a year old, iffed 
one month in the parish, is good. 3Gwtlt. 1048. 

A custon to pay Sd a bead for sheep agisted be- 
tween Candlemas and ^htiaruig da\', and a fteeoe of 
every hundred every .month tor all sbeepf brought 
into the parish after the 2d ^f Fehruairy, and shorn 
therein is bad. 3 GwilL 1046. 

To constitute a good modu6, ii seems neces- 
sary that H should be such as would have been a 
certain^ fair ^ and reasonable equivalent or com- 
position for the tithes in kind, hetore thej^ear 1) 895 
and, therefore no modus for hops, turkeys, or other 
things introduced into England since that tmie^ can 
be good. Bunb. 307. 

A modus of one penny for every ^heep, and a 
halfpenny for every lamb brought into the parish 
after Candlemas, and sold out before shearing time^ 
18 not an agistment^ but a wool modus. 4 GtvUU 
i462. 1468^ 
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4. Of Setting out Tithes. 

It is a common opinion, that the parishioners are 
obliged to give the Parson notice of setting out 
their tithes; 'tis true the canon law obliged them to 
do so, but it is otherwise by the common law, which 
prevails in this case; for if the parishioner sets out his 
tithes truly, he is not bound to give notice, either 
^o the Parson himself, or any other general notice 
at the Church. But notice is sometnucs required 
by special custom, \\\ which case it is good, and 
must be complied with. And where the tithes are 
not removed in a reasonable time, tv)tice must be 
given before an action can be maintained, cv cattle 
tuniedjiu. I RoL Air. 013, ^iL i, C Fcni, is. 
S ML (>0j. 5 RL Rtfi. y:)S. 

When custom, renders notice necessary, aa 
hour's notice Is sufficient. 4 Gwill. 1438. 

Where by. the usual mode of husbandry, clover 
hay is not made into cocks at all, the tithe may be 
set out in the swathe. ^Aust* 481. 

By SUL fi. and 3 Ed. 6. All manner of predial 
tithe shall be set outj divided and paid, justly with- 
out guile, in such manner as hath been of right 
used for 40 years past. And it shall be lawful for 
any to whom tithes are due to, or his servant, 
to see his tithes truly set forth, and severed from 
the nine parts, and the same to take and carry 
away. 

For further particulars on this head, see the seve- 
ral articles in the following alphaibetical arrange- 
ment. 

5, Of Subtraction of Tithes. 

By Stat. 2. and 3. Ed. 6. 13. no person shall 
carry away predial tithes before he hath justly set 
forth ilie tithes, or agreed for th^ same with the 

G 3 V%x^'5ssvv 
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Parson, &c. ar faroier^ under pain of treble value 
of the tithes carried away. 

Evidence that land had always been remembered 
to be in pasture, and had never within lining 
memory paid any tithe, was holden insufficient to 
defeat an action on this statute. 5 T, Rep. S60, 

The action lies by an impropriator or his lessee, 
iho' lay, as well as by an ecclesiastical person. ^ 
Jtzv^ 650, 

An action Tics not on this statute fi>r any ether 
than predial tithes. I Brownt. 31. S Inst, 640c 

6. Of Recovery of Tithes. 

Remedy for subtraction of lUbes liefr eitbeir in 
the Spiritual or Temporal Courts. The remedy 
in Temporal Courts, may be pursued in the Hundred 
or County Coiart, before the Mayor of Loi^on, 
in the Courts of Westn>inster, or in a CouFi of 
Equity. 

The Stat, of Limitation is not pkadabli: to^abilt 
for tithes. 2 Guilt. 674, But under circumstances) 
length of lime will be considere<l as a sufficient 
ground to refuse an account. 4 GivilL 1582. 

' 7 Of Discharge from Tithes. 

. Mere non-payment of tithes, though for time 
immemorial, is no discharge from payment of 
tithes; without setting out,, and establishing the 
exemption from one ot the greater abbics,. 3 GwilL 
904. 

The lessee of lands cannot claim lo hold dis- 
charged of tithes, under any covenant between his 
lissor and the lessee of tithes. 3 GmlL 1418* 
Kide atite of Agreements as to Tithes y &c, 

S^ Of removing Tithes. 

}f the Parson does not take mvay his tithes within 

a reasonable 
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a reasonable Ume^ but .suffers the same to continue 
upon the land to the damage of the parishioners, 
an action on the case lies. Noy, 31. 

But to justify, the parishioners in takine tithes> 
damage feasant , he ought to shew that me tithes 
•continued a lolig time upon the land. 3 BuL 336. 

Tho' the ptoprielor of tithes does not remove 
thein in, a couvenijent tinie^ the owner of the land 
cannot put in his cattle and depasture them. 1 LdL 
Raym. 167* & T. Rep. 72. 

The following alphabetical arrangement will fur- 
nish useful information on the subject of tithes. 

AcoBNS. — Acorn^r, as they yearly increase, are 
Kable to the payment of tithes ; but this is where 
they arier gathered and soldy and reduced to a certain 
profit: not when they drop, and the hogs eat them. 
S Inst. ^43. HetL ^7." They are a small tithe; 
BiiJib. 640. 

Aftermath shall pay tithes, but not after- 
pasture^ except by custom. 2 Inst, 65^, 2 Danv\ 
Abfs 589. L. Ragni, 243. -But seeGvikss. 

APTER-PAfrTiTKE vide ^'/ffrtna/ft. 

AGis*fMENT.-*-Tithe of agistment is a predial 
small tithe, (3 Anst)\ 760.) and is usually the tenth 
part of the value of the herbage eaten by cattle not 
titheable. 1 Anstr. 332. and is not within the Stat. 
2 and 3 Ed.' 6. c. 13. i. 3. Agistment of cattle 
upon pasture land, which hath paid no other tithes 
that year, pays tithe for the cattle. But where 
meadow grounds have paid tithe of hay the same 
vear, they are not liable to an agistment tithe for 
cattle depastured on the after crop. ^GwilL6\3\ 
If a man breeds or buys barren unprofitable cattlfe 
and sells them, he shall pay for the agistment; but, 
if he depastures his laiid with his cattle, used in 
busbandry in the parish where depastured^ he shall 

G 4 ^"^^ 
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pay no tithes. Nor is tithe payable for milch cattle 
resCTved for calving, while they are dry; b«t, if 
afterwards sold, or milked in another parish, an 
agisthient-tithe is due for them for the time they 
were dry. HeiL 100. 1 L. Baym^ 130. No iitht 
13 due for the pasture of young cattle, reared to be 
ijsecf for bnsbandry or the pail. Cro, Eliz, 476, 
JSut, if such young beasts are sold before they come 
to such perfection as to be iit for husbandry or to 
give milk, tithe is payable.- He/L&dm Anagist* 
TuctU-tithe is due for all such cattle a« at^ kept for 
sa]e« Cro, ^liz. 446, 447* Jeuk^ 38. pL 6« Cf oy 
£ar.^^'61. Cro^Jac. 43ih \ SolL Ahr. C}41. pL 14, 

iJut li nnv rnttlc \vhic4j have n^iih«r htfen iis^d i*r 

_.. .. -._ '■ ■», ■ 

liUioandiy mim- tur the paM> ^iic kiii«^'i^>H^i ^j^-.^i. at 
%gU>e^ no tithv i.s due for tbeir pasture. Jenk, QBIf 
pi. 6. Ci-v^ Eliz. 446, 476. Cro. Car. 237. Agist, 
ment tithe is due for depasturing any sort of cattle, 
the property of a .stranger, to be paid by the occa- 
pier of landc Oro^ Eliz. 276. Cro. Jac. 27^, 
Bu7nb. ]. Breem. 329, 2 Givill. 502.. No agist- 
ment tiiiie is due for any beasts depastured on the 
'headlands of ploughed fields, so that they are. not 
wider than is sufficient to turn the plough and 
horses up^>. 1 RuU. Abr. 646. pi. 19. 

Where the occupier sows turnips tho' on fallow 
ground, and then agists the sheep of a stranger, or 
iattens his own and kills them, he shall pay tithca 
for the herbage or agistment, 2 Gwill. 53/. 

Horses kept on one farm for its cultivation, and 
used occasionally on another farm in a diiferent 
pairish, shall n^ot pay agistment tithe. Alitor if 
Jbabitually so usedi QAnstr, 49a. 

Sheep kept principally for the sake of folding, if 
sold out of the parish before shearing Ume» shall 
pay agistxneut tithe. 2 Anstr. 500^ 

Agistment 
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Agistment tithes are payable forajieep depastured 
after shearing time, andf Bold off or t^lcan out of the 
parish, before the next :^heanngday, tbo* the i^heep 
so sold Or disposed of, be riQiuediateiy succeeded by 
others, and the stock at the next shearing day con- 
sist of the same number it did at the last. 3 Gwill. 
1048. ^ 

Whei^ sheep are agisted part of a year on a 
common in one parish, apputtenant to a farm in 
another parish, an agistment tithe is not due to the 
Parson of the former, tho' the sheep be all shorn 
in, and the tithe of the wool wholly paid to the. 
Parson of the latter. 3 GwilL 1022. 

If a man holds a farm and lives in the parish of 
A. and holds other lands quite distinct from, and 
iiidependent of his farm, and no way exempted in 
the parish uf B. and depastures his sneep upon the 
lands in that parish, but shears them in A. the 
Parson of B. shall have an agistment tithe. 3 GwilL 
1026. 1029 in not. 1030 in not. 

The demand for agistment tithe, should be against 
the occupier,^ not against the owner of the beasts. 
2 Gwill. 627. i/2 not. 3 Guill. 859. innot. 4 GwilL 
1584. See Cattle. 

Alder-tkees, Ash*, Asp, Beech, &c. See 
Trees. 

Appxes. Windfall Apples are tiiheable. ^ GwilL 
579. 

Bark of Trees is not titheable, if the trees were 
timber. 11 Hep. 49* See Bunb. 98. 

Barley and Oats are titheable in cocks and 
not in the swaith. 3 Gwilt. 967. 

Barren Land, that is land of which no profit 
ariseth or groweth, is not titheable; and, by Siat» 
2 and 3 Edw. VI. c. 13. s. 5. barren land improved^ 
shall, for the first seven years, be discharged of 

Gi titheai; 
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titlVes^'but If sball, ^ritig Ihe sevett'5?iw^/>ay^ 
Mich 9inall tithes as -hstve' been iisild-bo W]^aid iH:"- 
■fore. 1 GwilL 59> 60* And, if laiul is over^tniiVi 
With bushes, or become iinpT^ofltalilis by* bdd^Hus- 
4Jandt7, it is not barren land; aftd, if it' be grlibb^, 
or ploughed: and sewn, it iminediately fays tithes^. 

2 Inst. 656. Cm. Eliz. 475. 2 L. Raym. 9&t. ' 

* Fenny Land* drained is not with iti the stat'. of 
»Edw. but shall pay tithes immediately. • Sd Htii 
grubbed up and made meadow or avabie..* So land 
where wood grew, and is stocked up and converted 
into tillage. 1 Guill. \66: « GwHL 502j 569, 
549,7145^23. 

Newly inclosed lands, which will not produce 
crops by the ofdinarj' mode of culture, are entitled 
to exemption under the Stat, of Edw. 3. OwHL 
•1197. 4 Giviil. y5d4. 

If land, after being grubbed up will produce 
nothing, without being dunged <ir- chalked, it is 
within the statute; if it will produce one crop with 
only plonghing, it is not. 1* Fesey l\5. 

Lands inclosed with hedge and ditch,, are not ex- 
empted as waste or heath. 3 Com^ Dig. 50I.. 

Beans. — Sec Pease. • 

Bebs. Tithes are not' payable of Bees, but for 
their honev and wax bv the tenth measure and tenih 
pound. 1 RblLAbr. CM. 3 Cro: 404,'55r9. F. N.B. 
402. 

Bricks pay no tithe;- for, they are of the sub- 
stance of the earth, and of no annual increase. 
'1 Cro. K 

Calves are tilheable; and the tenth calf is doe 
when weaned;' ami the Parson is not obliged to take 
it before; but, if in one year a person hath not ten 
calves, the Parson is not entitled to tithes in kind 
that year, without a special custom for itj though 
lie may take it in the next year^ throwing both 

vears 
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For calves bought in^ and . Bucklers^, no.. uU^^i ^I9 

-A single .Calf is tUheal^le, and the^ tijthe i8.l;b6 
Wath part of .the yalue, when takjcn frQni: tla^ Cow 
to be sold or killed. Q Gii^ilL ^4U 

Ci^XTLii. 3old pay tithes; but not such asare^ 
liLept.for plough or pail:, but,, if such cattlt;.are sold 
b^i;oFe, used, or if,, being past labour, or barren^ axe 
fatted and sold, or are used in another p^r^sb, tithes 
are due; 3 GwilL 1110. Q GivUL.55S, but not 
if the owner kill and spend them in hjs house. 

3 GuilL SGi. Agistment tithe is not due for 
saddle horses^ or horses usttd for mere pleasure,. 

4 GivilL 1571, 1582., CaXtie feeding in larg^ 
commons, wher^ the bounds of parishes are not 
certainly known, shall pay tilhes where the owner 
of thcm< lives; and, if fed .in several. parishes, and 
.tl>ey contiuLie above amonlh in. each, parish, tithes 
sliall be paid to the two parishes proportion^bly^ 
I Roll. Abi\ 635, 646, 647- Hard). 35. StaL Sand 
."^ Kdw. VK c. 13. sect,.a.. Sae YEAiii-i^sjGS and! 
Young Animals.. 

If a man depastures unprofitable cattle in; his 
ground, he shall pay tithes in proportion to the 
xiumbcD of the cattle, aad the value of the land^ 
generally at the rate of .^2s, in the pound, and the 
same proportion is to be observed if they are tra«- 
veiling cfiltle that come and .go successively. Bnnb. 
.1. Where, tlie mmiber ^or kind of cattle agisted 
could not be ascertained, a per centagc in the poun^ 
on the rent was allowed. 2 GwilL 660. 

Cattle fed upon meadow.ground after it isimowe(i,> 
shall not pay titiies unless oy custom. Mu^iL I...3 

,Tithes foi' de|>aaturing unprofitable cattle, oi^giit 
to be paid by thjc o^cujjier^ not^ by the agistpiyi 

G 6 U'^. 
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No tithes shall be jpatd for oattle depastitring {ftat 
liTe tlrespassers. Si GtoilL 544^ . - ^ 

Chalk and chalk-pits pay no tithes^ not do' 
bricks, clcdy, coai, or mines, they being of Ihe 
ifi(b{ftance of t-he earth, and not annually in^easin^r 
2/775^65]. Vide Gravel. 

Ch £ E is £ is a small tithe and pay^tithe by ^9tom^ 
Where tithe is not. paid for the inilk; but, if this 
lAtlk pays a tithe, the cheesiei* discharged. I Rolk, 
Abr. 65K Se^MiLK. 
' Charcoal. — ;See Wood. 

Ch£rkies. — ^Wild Cherries arc -titheable. ff 
Gwill. 5^0. 657. 

' Chickens are not titheable^ if tithe is paid for 
the eggs, 1 Roll. Jibr. 642. 

CiNauEFOiL.. ITie seed and stalk is to pay tithe 
as grass. 2 GwilL 535. 

Clay IS not titheable. 3 Com. Dig. 500. 

Clover.-— Clover seed is a small tithe, and as 
such is due to the Vicar^ Com. Rep. 693. Bunb^ 
544. S.C 

Clover Grass is titheable as ha^.. 2 Gwitt. 830. 
Both the first and second crop are titheable. 2 GwilL 
584. To be set out in cocks. 4 GwilL 1489. 

Clover and Vetches cut green and given to cattle 
of husbandry, pay no tithes. 2 GwiU. 679* But it 
was afterwards held that this depends upon the 
sufficiency of other seed. 4 GwilL 1504. . 

Clover seed is not to pay tithe at the miU; hut 
the tenth part of the stalk, &c. is to be set out th 
•the field after it is severed from the ground. Id.. 
1615. 

Coals pay no tithe of Common Right. 1 BoL 
U37. 2 Inst. 651. 

CoLESBED, tho' sown in fields in alargequan- 
iity^ is a dmall tithe. 2 GwilL 533« ^ 

C^LTS 
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Colts pa^ tithes the sfttnc as'ckh'es. i RblL 
Mr. 642. 

CoppfiR paysno tilhc of common right. 

• Conies are titheable only by custom, for those 
only that arc sold. 2 Danv. Abr. 583. 

Cor NT pays a predial tithe. It is tithed by the 
tenth cock, heap, or sheaf; which, if the owner 
do not set but, he may be sued under the stat. 2 
atad 3 Edw. IV. c. 13. And it must be set out be- 
fore the farmer removes his nine parts. Bnnb. 186. 
If corn be sold standing, the vendee shall pay the 
tithes; but, if sold after severance, the vendor must. 
Hard. 380, 381. 2 Gwill. 516. 53/. If the pro- 
prietor of tithes leave them on the land more than 
a reasonable time after they are set out, and afteV 
he has notice thereof, the owner of the land cannot 
justify turning in his cattle upon the land to de- 
pasture it, in the usual course of husbandry, whereby 
the cattle consume. the tithes; but his remedy is 
either to bring ati action, or to distrain the tithes 
as doing damage. 2 Vent. 48. 1 Sid. 283. L. Rayfn. 
189. 8 T. Rep. 72. No tithes ^re due of stubbles 
of corn or fern, tho' mowed and used as fodder ot 
manure. 4 GuAll. 1438. 2/n5/. 261, 652. I Roil. 
Ahr. 640. pL 14. There are various opinions, 
whether rakings of com involuntarily scattered, are 
titheable; but the better opinion seems to be, that 
such rakings are not. See 1 Roll.' Abr. 645. jpZ. 11. 
Cro. ftin- 278, 475. Fretfm. 335. Mbor, 2 7 El. 12 
Mod^ 933. ^ Gwill. 477: But if left coVinduslyi 
•and are of great value, 'they are. 2 Gwill: 447. 

. Deer are not titheable, hQ\ngfercB naluree^ wild 
by nature; though in parks, &c. they pay tithe by 
custom. Nor yaw/w^. 2 I/w/. 65 1 . 

Doves, if kept in a dove-house, and hot spent 
in the owner's house, but sold, 'ire titheable. I 
Ventn 6. X^Mod. 77. 1 RolL Abr^MA^ Z. pL^.A^ 
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. DrcKS, Tithes are. m>t; payable for a docov of 
wild ducks, or other fowl taken in a decoy; nor for 
the eggs of tame ducks kept &r the service of a 
decoy. 2 QwilL 53 K 

Eggs pay.tythcs^ where tithes are not paid fbs 
the young, except such as are wild by nature. 1 
RolL Mr. 636, 642^ 2 P. J-l^ms. 463. Bixi no tithes 
are due of the eggs or young of aay birds or fuwls^. 
which arc kept only for pleasiure. Bro^Dis^n. pL SQ* 

Fallow GROUNi>is not titlieable for pasture in 
that year ia which it lies fallow,, unless it remains 
beyond the course of hui^bandr}'. . 1 RqU. Abr. C42» 
3 Corn. Dig. 41>l. 

Fknns. drained and cultivated, pay tithes, .1 
Roll, Rep. 354. They are not. within the SVdX. of 
Edw. f'^ide barren land. 

F K u .*: N A T u i\ ,% . — Creatii res of this . k iiu} are 
not tirheahie. '2RolL4oS. SL l/tsU65\,, 

Fisn, taken in the sea, qr common or epen 
rivers^ or in a pond are titheable only by custom; 
even though they arc in those rivers taken by on« 
who lias a t^everal fishery; and the tithe is to. be paid 
in money, and not the tenth fish;* but fish in ponds 
lUid rivers, enclosed, ought to be set out as a tilhe 
in kind. "2 Danv. yibi\ 583, 4. A'o7/[. lOS.. 1- RoiL 
Air. 6J6. CVtf. Car. 332. 1 Lev. 1 79- 2 GtvUU 

Fi^AGS are not. titheable. 2.//2^^ 651. . 
' Flax. — Elvery acre of hemp or flax sown sbaU 
pay yearly 5s. for tithe, and so proportionally; .and 
no niorc. Slat. 11 and 12 \V. HI. c. 16. b. SI. 
1 G. 2. c, 26. Flax is- a snwH tithe. iVs S. Rtp. 
72. b. IVkarton v. Lisle. Tr'm^, 3. IV, and M. 

Forest-lands shall- pay, no titiies while in 
the hands, of the kin^:; but, in the hands of a sub- 
ject they shall. .1 Roll. Abr^ M^,. .3 Cro. 94.. 2. 

Co/i/i. 4aC.'50J, 

'^ • * ■ . . . ■ ■ 

EOWILS,. 
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■ « 

'•FowijS, aa bens, geese, clucks^>and turkeys, :are 
to pay tithes in the eggs or the young, according 
to 'CU8tcn»,-but not both. 2 Pi Wms. 463. The 
rule extends to all birds and fowls, except such as 
are wild by, nature; jWipor,'599. 1 BolL Ahr^ 642., 
pL 6; a P. IVms, 563. Or are kept only for. plea- 
sure. Bro. Difm^ pL SO. Of geese., ducks and 
swans, the tiihes are usually paid, in the young, if 
custom does< not otherwise deiernck^iTe,. apd of. tUTr 
.keys and hens in the eggs. S CoDii.tJ^ig. 4Q7 >.- . 

Friuit, as apples, pears, plumbs, cherrics> &q. 
pay tithes in<kiud when gathered; and ought to be 
set out. according to the statute. 2 Inst,\62\, 
And (where custom requires it) notice shall be 
given to the Vicar when gathered; and, if it b/e 
spoiled by reason of his not fetching it away in du|2 
.time,? he must bear the loss. ^Cherrie^s in hedger 
TOW in Buckinghamshire are.titheable. Jiinib, 283. 

Fruit-trk£S, cut down and ^ sold, are not 
titheable, if they havtj paid tithe-fruit that year ber 
fore cut. 2 Inst. 621. But tithe shall be paid ii^ 
firuit-trees sold out of a nursery, tho' the fruit pay 
tithes. 2 Gei/i//. 5.15. • . o 

Furzes, if sold, pay tithe; not if used -fur 
fuel in thp house, or to make pens for sheyp, or 
fences, &c, lVood*s Inst. J 66. But furze cut in 
one parish is not exempted from tithe by being 
employed for the purposes of husbandry in another 
parish, ^ GttilLlQ^Q. 

/Gardens are titheable as lands, and therefore 
tithes in kind are due fof all herbs, p.lants,:*and 
seeds, sown intbepi; but money is generally paid 
by custom or aj^eenient* 

. Grain.— *-It .aParsop has tithes of all grain, he 
shall have the tithes of seed of clover, tho'. th^e 
Xicar has the tithes of the clover grass. Skin. 231. 

Grass 
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, Dl'cks. 'Tjtk^BljjMfiiiwftfii^" ^ymentof the 
wild ducks, oroihrr<lbwi rtk' .^i. The Parson 
the eggs of tame.-fHt^k*-^ ^ J^. If grass be'snld 
decoy. sGiciW. *»' -.^v^iithej if sold after 

Eggs pay.tylbe .'.'^^ ' JtaHi^^^. 644, 5. 

Ttitli.. Aim f{4A . £<9>^..uih nr nail, nr shnri. 




Uiat ytsfix i.^ftS' fifatllaiids arv not wider thai 

beyond- JriJ^la^ 'he horiCR and plough upon. 

3 Com ^^''m^- P^- 'P- 1' 's '^''' **<*''^'" '" """^ 

Ff f^^fi, 'f 3 mail cutB down grass, ■and, 

Sor i/jJ^t/o iJie swailus, carries it away and gives 

%i ^f i' jfiiigt) caMe, not having sufficient ausie- 

^(n^j^rhcm utlicFwise, no lithe tS due. 1 RoU. 

r ft'^Mi. ^-^i>str. 4Ki. In owe case ihc Court tif 

J^LfOucT ittmcA to be of opinion, that no lilhe 

f^of vciehesTjr clover, cut green, and given to- 

»jj(( in hmtiandrv. Bwh6. 979- Hut, in atnnhtr 

^j it wa* afterrt-ards hehl, that the right in liihe 

5liay nccrnea n[ion mowing the grass; and ihat 

Mfiestibseqiieiit applitfaiion of it, while in rraKS, 

or when made into hav, shall not, although beasts 

.pf the plough or pail are fed with it, tnke away the 

right. 12 Mod. 498 — See Aftermath, ante. 

Gravel pays no ttiheof common right. Nor of 
common right are tiihes pavable for things parcel of 
the freehold; as quarries ot stone. Nor coals, tin, 
challc, lead, eopper or other ore, clay, tiirf used 
for fire, flags, marie. 3 Com. Dig. *(M). Jiiil a 
man may preseribc for tiihcs of some things for 
which uo tithes are due of common nght. s hut, 
664. 

Hat 
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Hay is a predial great tithe. [S^e Grass.] Tbo 
tenth cocki not ihe tenth swallie, is to be set oiU 
and paid, after made into hay, by the custom of 
most places; and by custom general iy, but not of 
common right, the parishioners shall make the 
grass cocks into hay for the Parson's tithe; but, if 
they are not obligea to make th« tithe into hay, 
they may leave it in cocks, and the Parson must 
make it; for which purjpose he mav come on the 
i^round, &c. 1 RolL Mr. 64a, 047, 660. 3 P^ 
TVins. 5«S. 3 Esp. Rep. 3\. 

Hbadlamds. — See Gras^, 

Hemp.— See Flax. 

HnniJAaR. — See /fsi^fvr^ni. 

Dig* 49, 

Homey is a small tithe. — See Bees. 

Hops are a small tithe; titheable -alter they art 
gathered from the bind, and should be measured ik 
baskets before being dried; an<} every tenth basket 
set out for the tithes. Walton, v. Tryonj 5 Bro. jP> 
C. 99* And it se^ms that a custom to set out the 
tithes by the tenth row if equal, aixl by the tenth 
hill, where the rows are unequal, leaving the binda 
i^ncqt, and the poles standing, cannot be $M.ippor ted. 
7 T. Rep. 86. Where the Parson hath tithe of 
hops, it shall be looked upon as usage, ami that at 
the time of the endowment they were looked upon 
as great tithes, and that the Vicar never was en- 
dowed thereof, MS. Rep. 72. IVkarton v. Liite 
per Eyre, Trin. b. IV. &M. 

H o R s S;S .^ — See Agistment. 

Hot-houses. — H\\. 42 G. 3. decreed in Ex^ 
chequer that fruits, &c. forced in hot" houses are 
not titheable* 

Houses 
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Houses for dwelling are, not properly tiilxcablc. 
Ainodui) may be paid tor bouses in lieu pf tithes 
of the land upon which tlii^y ar« buiU; and- many 
cities and boroughs have a cuslom to pay a modus 
for their houses. 11 Rep. 1G« S Inst^G^Q. S GuiU^ 
630. 

Lambs and Kids are small tithes,, and pa.y 
a tithe as calves; but^ if ianibs are y.eaned iu 
one parish, and do not ^rry xbepc thirty daysy 
no tithe is due to the Parson of that place. If 
there be a custom that the parishioners^ xuiving six 
Iambs or under^ shall pjiy so much, for every lamb; 
and, if he have above that nuinber, thea to pay the 
seventh, it is good. S Crov 403* Tithe of lambs 
is not due of conjimpu .right unless there be ten* 
1 L. Raym. 677. The usual time of tithing lambs 
is when they can live. uithout the dapa, -aod^whea 
Xhe occupier weai:t« bi:9own ijimbs- aad noi be^E^re. 
Bunb. 133^ 2 Qti/iU\ 530« The first of August and 
pot the first of May, i$ the proper time to set fortlv 
tithe Lambs. 2 Cr/^iW. 630.. ... 

Lead may pay tithes by c\istom, as it does in 
some counties; but it doth not without it.- Q.Inst. 
651. Ilet^ 14. . . > 

Limb and L^mkkilns are. titb^ablconly by 
custom. 1 B^LL 637, 049, 

Lops and Topswr— Vide 'TV^e5* 

Maj^pbh is now titheal)]« in kiivd.^ k was liable 
for twenty-eight years^ only to.a moJ/^s of 6s. but 
the statutes for that purpose are now expired. Siai. 
31 Geo. n. c. 12. 5 boo. in. c.,2. 

Marl is not titheable of Commou.Kight. 2 Inst. 

J^*51. ...... ■ .». 

: Mast of oak and leech j^ajrs tithes^ iu the. same 
cuxumstanccs as acorns,. 

MiLJL 
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MiiyK 18 a small tithe, and is "titheable where no 
tithes are paid for cheese all the year round, except 
When custom over-niles; and it is payable by every 
tenth meal's milk, and not the tenth of every meal's 
milk. 9 GwilL 527, 618, 826. And not the fifth 
meal of the evening, but the whole milk of the 
tenth day. 3 Gmll. lioi, 11 10, 1200. And it 
was formerly held, that it was to be brought to the 
house of the P&r«on, 8cc. in which partfcukr this 
tithe' diflfers fronoi all others, which must b^ fetched 
by the receiver. But this is only where there is a 
special custom ; and it seems now decided, that the 
tithe of milk is by- setting out every tenth morning 
an^ evening's meal in clean vessels belonging to the 
oVirnerof the milk, and leaving the same thereiti 
till the vessels are again wanted by the owner; and> 
if hotifetchcd away by-lhe Parson- prior- to* that 
limej the owner is at liberty to throw it on the 
ground; and in the internoediate time the owner is 
' not answerable for any accident that may happen to 
it. Ambler 72. In some places they pay tithe* 
cheese for milk; and in others some smaM rat e> 
according to custom* Cfo. Rliz. 609. Q D&nv. 
Abrid. 5dQ. 

MiLUS.— Tithes are payable of all. mills not as 
ancient as Q Ed. 2. but such ancient inills are dis- 
charged by arliculi cleri, c. 5» 1 GtvilL 130 i?i not. 
The court will presume mills to be ancient mills, if 
there be no evidence of their corn having paid tithe, 
I Gu/ilL 644. A fulling mill, paper mill-, ironmill^ 
tin mill, &c. pay no tithe, because they are ihincjs 
invented for the e<ise of roan's labor, l GtvifL 
354, 3 57. Corn ground at a newly erected mill for 
the purpose of distillation, by a person not resident 
m the parish where the mill is worked,' is not 
' titheable. 
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titheable. 3 Gwill. 7y4. Thetiiheof com groundP 
in a horse malt rnxW, i^ a personal tithe, and due 
only where it had been paid 49l years before j and 
not paya^ble by the tenth toll d^sh (^f the cony^ound^ 
but by a tenth part of the clear profit, over an* 
above all incidental charges of rent, &c. 1 jBvt>^ 
Par, Cas. 137- 4 GwilL i46f>. I* ie- now srti)L*cl' 
that tith«s of aii mAh are pers<TT>a1 til^hes; and only' 
ft tenth part of the clear, profit, dedoiitingalVchargc^r 
and expencesy is payabk as -uiiie». Bia^ AC* ^-2 Fi- 
Wms. 4€3. 

MlHBS.— Sec CAcAi. 

Ni^RseitiES of trcrs, ficc« »hftff p;ay tithes, if 
#Hc mvncr xti^s-th'fn* -.yn^^jd mnbrpi iifoAt «f tlwiw 

pV<^A/. 41/6* GoKii6. 4&t. ^ Gu'i^/. .5it>4. ^13=. Aiui^ 
if be . ipu4b 'them tip k'rmself and sells them, he 
•hall pay the tithe-; but if t^^ sells thjem ahogcatiuer 
to another, the buyer shall pay the tithe. Hardrcs. 
36iO. and if some yield fruit and others not, thnse 
which 3riefd fruit, sbafl noi exempt thnse wlueh yietdf 
Done, when they arc all sold togetber. S GuilL Aii^ 

Oak-trres,— See Trses, . 

Orchards pay tithes, both for the. fruit they 
produce, and the grass or goiin, if aoy be sown or 
cut therein, fi Inst>. 6b^. 

Orb. Tithe ore is not due, but by particular- 
custom. 2 GwilL 5>35, 

Parks are titliifttble by <^u8toln for the deer and 
herbage; and, when di«>parked and convertetl intc^ - 
tillage, they shall pay tithes in kind. The tithes 
of parks may be part certain and pwin x:asual$ and 
fis. a year, and the third shoulder of every deer, 
hath been paid as tithe for a park, 1 BolL Bep. 170. 
HoIj. 37, 40. . - 

Partjiidges and Pheasants, as they are 

Jcraa 
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ferte rtfttiircBj yield no tithes of eggs '6r young, 1 
Roll. Abr. 636. . 

P^ASE, if gathered H) sell or feed hogs, pay 
tithes; but not g^en pease spent in the house. 
1 RolL Abr. 647. 1 itbes of beans and pease whether 
sown in tlie fields or gardeiw;, are great tithes, ainl 
-do not fall under the denomination of tithes of 

fardens, technically called, decima liortorum. 5 
Jr<), P. C. 493- The tithes of pease must be set 
'Out as swm as they come into proper divisions or 
parcels, so as to let the tenth be seen and judged of, 
iuid husbanded!. 4GwilLl504. 

Pigeons pay tithes when sold; and this holds 
good if they lodge in hales about the house, as well 
as in a dove^house; and, if spent in the house, they 
maybe titheable by custom, but not of common! 
r^t. ^ Hanv. Ahrid. 563, 1 RoL 64S. L 43. 
Tne Vidar is entitled to the tenth of the value 
if sold. 

Pigs are titheable as calves. Hid, And the tithe 
belongs to the Parson where the sow is kept^ tho* 
she farfows in anotherpan«h. 2 Gwilt. 607. 

Pollards. — See Trees. 

PoTATOE«s.-r-These being in theirnature a small 
iithe, sbwiifig of thein in grizater quantities makes 
no alteration. 3 Aik. 364. Com. Rep, 639. 1^^^ 
must he tithed on the spot beforte they are removea. 
3 GwilL WW. 

Quarries of Stone, &c. are not subject t* 
pay tithes, because they are part of the inheritance^ 
and tithes ought to be collateral tb the land^ and 
•distinct from it. 1 Roll, Abr, 644. 

Babbits.— See Conies, 

iRAKiNGS OF Corn. — See Com, 

Saffron payis apredid and ismall tithe. 1 €re^ 
46J. 

Sai«t 
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. Sai^t is not titheable bu^ by custom only, i 
Bunb\ 10. * 

Seeds of clover, rye grass, saintfoin, and other 
grass Sc^ds,- herbs,, hemp, Sec. are small titbes« 
3 GwilL 926. But tithes shall not be paid of soeds 
of herbs and plants where it has been paid of the 
herbs or plants themselves; nor ^ cow^ra. 3 Conu 
Dig. 49s. As to the seed of Clover^ see Chain. 

Sue UP. — A tithe is paid for sheep, laxnhii,' and 
wool ; and iherefore they pay no tithe for tb^ir feed- 
ing, [See Agistment.] If sheep, are iii the 
parish all the year, they are to pay tithe-w^ol to the 
Parson ; but, if removed from^one parisli tp'ajiother^ 
(without fraud,) the Parson of each pj^ri^h is' to 
have tithe pro ra/{7, where they reniaip. thirty days 
in a parish ; and, if £hey a^re fed in one p^rislu and 
brouo:ht Into another to oe shorn, tlie s^e {ithmg 
is" to 1)e observed. 1 Boll. Air, Q4Qi,Mlyj7^'Vf9f 
237. It seems how ^be rule is, that tithe of \vp(^ 
shall be paid where the sheep aiie shorn, ^nd'agistr 
ment-litnt?s in other parishes, where fhey nave 
been depastured. Shawns ttfua of Tithes. . The 
time fo'r paying tithes of sbeep 'i^ at .sbearing; the 
lithe of wool i» satisfaction wi jpastur^^e ibr the 
year past. AmlL 149. If after shearing (he occm- 
pier depastures sibee,pj.and sell t|i€ml)efore stearihg 
tinie comes 'agaln^ he must pay lithe ^or suc^ 
pasturage. '7J/fl. \. ' . 

Stone in (quarries jpay no tithe of comipph 
right. 1 RolL (B37. /. 5. (fro. El. SJ7. 5 Inst. 65U 

"'StubjbleV — 3$ee Cam* 

Tares, Vetches, CLOVEBi 8cc. are titjhea'blei 
but, if they are cut down ^reen, and glvcii t<) tlic 
cattle of the plough, where there is n.ot a sufficient 
pasture in the parish, no tithe shall 'be paid for 

thein. 
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them. 1 Cro. 139. Bunb. .S79. They are a great 
tithe whether green or ripe, and belong to the 
Rector. .Bunb. 279- in not, 
. Teazles are small tithes. 2 GwilL 664. 

TiL^s arc no yearly increase, and not tilheable, 
2 last. 631. ^ Mod. 77. 

Tin pays no tithe of common right. 1 BoL 637. 
L 12. 2 Inst. 651. 

Tobacco is a small tithe., 

TiLEES.-^Wood is, dejure a great tithe. Tiiii-J 
ber-trees, such as oaks, ashes, and elms^ and in 
some places beech, &c. above the age of twenty 
years, were discharged of tiihes by the commoa 
f^^y^ beifoi^ the Stat. 45 Edwv III. c. 3; and the 
reason is, because such trees are employed to build 
houses;* aitd houses, when buitt, are not only fixed 
toi .but pai-t of, the freehold. .Loppings of timber 
trees| whibh. timber' trees are abo.ve twenty years pay. 
no tithes, for, the bcanch is privileged as welt as- 
the body ;Qf the tree, iiUhough used lor €ring; and 
the roGts of . such trees are exempted as parcel of 
the inheritancQ. . Trees, cut for plough-bote,-cart- 
bote, &c. shall not pay tithes, although they ar.e no 
timber; but ai\ tiees,' not. fit for timber, atvd not 
put to .those uses, pay tithes. I Holl. Jibr.,65(h^ 
Cro» EUz. 447) 499* ■ Coppice- wood, whkh has 
been usually felled for fir4ng, of whatever age it is^ 
iii always titheable. Sid.. 300. 1 Lev. 189* And all 
germi.ns, which spring from the roots of trees that 
have been felled, are titheabl^. tVaiton y. Tryon, 
Mick. 25 Geo..IL Godb. 17.b.» Bpp. Distn* pi, 14, 
1 1 Befi. 4. If,, \yhen the iwo«|d of coppice is.felled^. 
some trees growing therein^ which Are of the age 
q{ twenty years, and haye never been lopped, are 
lopped, and these loppings are promiscuously bound 
.up in fagots with tbej^oppice-woadj tithe must bf 

paid 
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paid of tliexvhole; because, it would be very diffi- 
cult to separate the titheable wood from that which 
is not so; and the ov. ner ought to su£Ser for his folly 
in.mixiug them. Walton v. Tryon and Bimb, QBm 
I'ithes are in general due of ash, beech^ birch^ 
hornbeam,, hazel, holly, willow, sallow^ alder^ 
elder, maple, and whitethorn trees, (and of fruit- 
trees, .9^c Fruit-trees,) of whatsoever age the^ 
are; because, these are not timber. PIqwSL 470. 
Cro. Elix. 477. 1 Oro. Jac. IQO. 1 Roll. Alr.tM. 
pL 5, 6. BrownL 94. But if the wood of any of 
these trees is used in a particular partof the country, 
where timber is scarce, in building and repairing; 
no tithe is due of such wood, (if of the age of 
twenty years,) in that part of the fountry^ Hob. 
989* Browni, ^4. If a tinfiber tree he lopped be- 
fore it is 20 years «ld, and afterwards be lopped 
every 10 or 7 years, tithes ^aU be paid )if audi 
lops. 9 GwilL S3S. Tithe isdueotwoCd made 
into charcoal. Id, yj7^ Titbea ia due of brooia 
made into havins; and of ihe laps and tops of 
old timber pollarda, and of wood growing in hedge 
rows. Id. -54ft. Aut it is said thelops and . tops of 
^Id noHard ^aks- and ashes are exempt from: tithe^ 
jiwM.lZ^* It i« laid .down in several old booke, 
that,' if a timber-tree, after it is of the age of 
twenty years, decays, so as to be unfit to be used 
in building, no- titne is due of the wood of thifi 
tree, because it was once privilege-d. 1 1 Rep. 48i 
Oro. EUtl. ATT. Cro. Jac. 100. I Roll. Ahr* 480^ 
pl.^^ But SHice IStat. 45. £d. 3« 3. no tithei 
obght to bd paid of great trees of the age of SQ^ 
30, or 40 years,' and if they are demanded of 
such trees, a prohibition goes. As of oalc^ 
ashy elit), of aboTC 90 years growth, for they 
^sre timber, thooitghout the whole Jcingdom.^ 

So 
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So of beech, maple, &c« or other trees in a countrjr 

-where they are U8e4 for timber. 1 JRo/. 64iO. L 30. 

Mo. 54 K Noy. dO. ^ RoL 83. Tbo' oaks, 6cc. of 

.above £0 years, are decayed^ and only fit for fuel. 

Mo. 541. Cro. EL 477* So if oaks, 8cc. are 

topped within the age of £0 years, and aflerwards 

the lops are «u&red to grow above SO yeans^ 

(HO tithes ase d^^nanded of these lops, for they 

are timber. 1 RoL 6^0. i.J. 'S. Leo. 79 • So if 

oaks, ice. of above :£0 years be topped or lopped, 

usually within 90 years, no tithes are due for the 

^ops orlops. 1 Bol.64cO. 15. Semi. 2 Cro. 100. CfV* 

El. Ally Q^ Mo. QOSs Godi. 175. Nor for the 

'trunl^ ^ oaks, Sec. after 20 years, tho' beeome 

^rotten, i Rd. •640« L so. 11 Co. 48. a. 8K «• 

Nor for the ^ermin of such timber-trees, whi^ 

:grow de raibcilms et sHpitHus, after the tree is 

«ut down. 1. SqL ^40. /. €0. 11 Co. 48. i. 

Nor for the bark of such trees; for it is privd- 

Ifi^edi in respect of the tree. 1 RoL 640. i.35. U Co. 

49. a* Nor for a small quantity of underwood, 

putin faggots with the lops of oaks, &c« 3L$p^ 

79» Cro. £11. 347. Nor for roots, or stubs of trees, 

or underwood cut, for which tithes were paid; if 

thev be rooted up before new germins grow. 1. 

Rot 637. L 35. Mar. 58. 64« Nor for the wood 

44>f fruit trees, cut the same year in which the tithe 

was paid for the fruit. 2 Tnst. 621. Nor for wofd 

used for fences. Mo. 917. l Rol. 644, L 40. 

2 Jnst. 653. Nor for wood for burning of brioks 

for repairing the house of the parishioner. Cod. Jb. 

Bed. 708. 1 RoL 645. L 14). Nor for dotards^ 

used for fuel. Mo. 908. Kor for wood for np« 

cessaries in the house, and for fences by whi^h 

the Parson has uberiores dedmaf. 1 Sid. 447^ No^ 

&ii brooni, fur^e, &c. used for firing in the house 

H of 
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of the parishioner. Cro. EL 609. Mo. 909, 
liio/. 644. t. 43. Tithes of underwood shall be 
•paid by him who cuts it. So tithes of a nursery of 
plants shall be paid by him who pulls thtrm up. 
Hard. 380. — ^Vide J^ursery. 

Turps used for fuel are part of the soil, and 
tithe-free. 2 Inst. 651. 1 Rol. 636. i. 10. 

Turnips are reckoned among predial small 
tithes, and the tithes of them shall be paid as often 
as they are sowed, though twice or more on t1ic 
••same land and in the same year. So if eaten off the 
•land by sheep or barren cattle. Bwib. lO. So if 
drawn and eaten by milch cows or sheep. Burcb. 
314. 2 Gwill. 593, 606. And tho* the sheep paid 
tithe of wool. 2 Gtviil. €65. The tithe is also 
payslble by the occupier of the land, and not by 
the owner of the beasts. 3 Gwill. 859. The lithe 
of turnips must be set out in heaps, where the 

■ quantity is sufficient to admit it. id. -945. Tithe is 
due of turnips, tho' sown after com is cleared, and 

" fed with sheep and barren cattle, and tythes of lambs 
and wool had been before rendered, nunb. 314. 

Turkeys. — See Fowls., 

Underwood is titheable, tliough the tithe Is 
not of annual payment; and is set out, while 
standing, by the tenth icre, pole, or perch 5 or, 
when cut down, by the tenth faggot or'billet, as cus- 
tom directs; and, if he who fells tht; wood does not 
Ket out the tithe, he is liable to treble damages by 
Stat. 2 and 3 Edw. VI. c. 13. But, if the under- 

■ wood is used for firing in a house of husbandry, or 
to burn brick to repair the house, or for hedging 
and fencing the lands in the same parish, it may be 
discharged from tilhe. 2 Inst. 642, 643^ 652. Hob^ 

■ 250. ^Danv. Air. 597. 

Warrens. 
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Warkens.' — See Cenies, 

Waste Ground, whereon cattle feed, is liable 
to the payment of tithes^ 2 Danv. ^iriif.'— Vide 
Barren Land. 

Wax is a smalL tithe. — See Honey. 

Wheat> is by the common law titheable in the 
sheaf. 3 GwilL 966. 4 GwilL 1504. 

Wo ad, growing in the nature of a herb, is a 
predial small lithe. Hutt, TJ., Cro. Car. 28. 

Wood [SeeTuEEs] is generally esteemed to he 
a gi^at tithe. If woocIt grounds have likewisie 
timber-ttees growing on them, and consist for the 
most part of such trees, the timber-trees shall pri- 
vilege the other wood; but, if the -wood is the 
greatest part, then it must pay tithes for the whole. 
13 Rep, 13. If wood be cut to make hop-poles, 
where the Parson hath tithe-hops, no tithe shall be 
paid. Hughes' Abr. 689- Biinb. 20, 73. Wood 
ought to be bound up by the occupier, before the 
tithe is set out. 2 GunlL 581. Tithe wood must be 
set out by the owner or occupier upon the land, .at 
the time of falling. 2 GwilL 830. — ^Vide Trees. , 

Wool is a mixed small tithe, paid when clippedf 
one fleece in ten, or, in some places, one in seven^. 
is given to the Parson. If there is under 10 pounds 
of wool at the shearing, a reasonable consideratiQn 
shall be paid, because the tithes are due of com- 
mon right; and, if less than 10 fleeces, they shsdl 
be divided into 10 parts, or an allowance be other- 
wise made. All sheep killed, and sheep which die, 
Eay tithe-wool ; and neck- wool, cut off for tjie 
enefit of the wool, but not if it is to preserve the 
sheep from vermin, brambles, &c. 1 Roll. Ahr*^ 
645. pi. 14, 16. Also the wool of lambs shorn at 
Midsummer, though tithe was paid for the lambs 
./' i^. ^ H2 at 
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2X Mark" tide, is titheablei 1 ifoW. Abt. 64(J, 647. 
Sf tnsi. 65g. Bmib. 90. 

Wax is a small lithe. 2 Jrr5^ 649. 

Yearlings, Tithes shall be paid fcrtbe agist- 
ment of yearlings, being a new increase, 2 GwilL 

Young of animals are a small tithe, and no 
tithe i» due for their pasture, where reared to be 
used for husbandry or the pail. Cro. Eliz. 476# 
But if such young beasts are sold before they come 
to such perfection as to be fit for husbandry^ of X0 
gvit ttiWk, tithe ii payAbk« Heih 80. 
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TO THE 

biRECTIONS TO CHURCH-WARDENS. 



-Absentees, bound by majority at vestry, 32, 33, 49r« 

Account to be taken of Church Goods, 94. , 

Accounts, v^'hen to be rendered, 87, 88^ and in not: 

■ ^ disputes about, 88. 

— — — exceptions to, 89. 

. vouchers in support of, 89 , 

as to Chureh Goods, 02, 94. 

■ of money once passed, cannot be controverted, tx^ 

cept for fraud, 92. 
' not so as to goods, 93. 

Spiritual Court, no jurisdiction to settle, 88, in not, 

_ may compel them to account, 94, in 

not, 
> refusing to account, 92, in not. 

■■ fraud in, 92 

— — — how allowed, 92, in not. 
Actions, for the goods of the Church, in wHose name to Be 

brought,, 78, 83, 84, 85. 
ih what cases they will lie at the Church-warden's suit, . 

and where not. ibid, and 79, in not,' 

' ■ ■ limitation of, 37. 

Additions, in the Church, by whose consent to be made, 31-36.^ 

■ ' in the Chancel, 36 i 

Agreements, made by Church-wardens, 29, and in not. 
Arrests in Church or Church-Yard, 16, in not. 
Aisle of the Church, 28, 68, in noU 
' burial in, 76. 

Altar Rails, 36, 38, 39^ 
Appearagamst Church Rate, 57, 58, in not. 
Articles, book of 1 , in not. 
Arms, coats of, 66. 
Atchievements, 66, 7. 

Behaviour at Church, 7, and «r n&t. 17. 
Bells, of the Chupch, 18, 27, 46. 

r — "ng»ng» 98. 

jBenefice, secjuestration of, 99,. 101^ 

Bishop, the judge of what tfaould be in the Churcb, 67. 

■ his power as to pewt, 71, 
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Boundaries, of parislief, 47f ^ ■' ■■ ' * •'* 

Burial place, 75. * " 

■ m the Church, ibid, and 84, iwMot: 

■ in the aisle, ibid. aAd 76. 

Biirg^ry in the Church, 86. 
Burying in the Church, 20, m 11^ 

Chancel, 36, 70, in not. 74* 

Chancery, how far it will aid the ecclesiastical jurisdiction, 47* 

Chapel of Ease, 93, in uottfuid ^Bin notii* 

Ch.'ines, 27, 36. 

Chapelry, inhabitants of, liable to repairs of Mother Churchy 2^. 

Choice of Chorch-wardens, in whom, 39. 

Churches, origin of, \imn0t4 whatiMor. 

_.. ' — fabrick of, 28. 

■ freehold of the, 20. 
— — attendance at, 4 j 10. 
— — behaviour atj 7, tt in not, 

■ falling dow», 26, in not. 

■ pulling down, 26, in noti 
— — — — profaning, 16. 

' additions to, 31, 36. 

— repairsof, 23, &c. 

goods of 85, 91; ». 

— utensils of, 26 and 8 J. 

■ " ornaments of, 27, 31, 34, 66.^- 
— — — nuisance in, 36. 

trespasses in or against, 84, 83f 

■■ damage done to, 82, &c. 

> {urnitureof, damaged'or rcmovttd| 84. 

■ ' legacies to, 8^ 

i vacancy of, 100. 

. • windows of, 67. 

■ seats, 68. 

■ ■■" lands of, 79, 82. 
»» what a Parish Church, 1^ in not. and 59, vanfitf 
— — — how privileged, 16, and in noti 
way, 24, 25. 

■ new ones in London, 41; 
■■ — consolidated, 60. 

■■ ^ :■ by statute,' 60. 

by common law, iHd, 

— i . reasons for, 62. 

who may consolidate, 61. 



Churches, uiudn bf» 6du Vidi^CauMtHionff CkmiAot* 
CJuircb'wardcmf what, i« 



CHurch-wardent, who they must be, 43- 

- — — exemptions, 4.1-, 42, 43. 

■ how and when chosen 39, and m not 40^ 

de facto, 83, inn&t^ 

I ■ - - ■ their oath, 45, 

— ~^— •~-— refusing to swear, 45, in n9t* 
I refusing to swear them, 4^, 

■ have no authority till swom^ 44. 

- ■ are lay persons, 1,. in noL 

— — — their duty as to civil governments, 194', in not, 
■ old ones renrain 'till new ones chosen, 44, tnd^ 
in not* 

Deputy, 45, 

■ indiscretion of, 30. 

— punishment of, 18, innoi. 44, in not. and 819 to 

94, and in not, 

■ their indemnity, 19, 30. 

■ ■ removal, 18, in not. 

' how far a corporation, 29, 78, 8b, 83. 

-^— — — are overseers of the poor, 19. 

■ commitment of, 20, in not, 

accounting, 87, &c. to 94. 

action by, 78, and in noL 84, and in not. %^^. 

action against, 18. 

fraud by,. 90, 9«, 93^ 

in London, 8t. 

Church-ways, 24, 25. 

€hurch-yard, 21, 24, 25* s6, «8> 29, 91-, 36k 

— soil of, 20, b6. 

pasture o^ 26. 

— private door into, 24. 

■ fences of, 28, and in not, 

•" ^ trees of, «6. 

fairs and markets not to be kept in| 16. 



Clergymen, their duty, 15. 
— abusing, 17: 

their authority, jto, m «(?!; 

Clock, 36. 

Goats of arms, 66. 

Communion table, 36^ 39. 

Consent, of the parishioners, 32^ 33, 38, 49; 

Consolidation of Churches, 60. 

■ — *— by statute, ibid* 

■ M by common law, ^1,. 

- ■ ■ ■ itmom for^ 6ft* 
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Consolidation of Churches, who may consolidate, 6^ 
Curate, 1 6. . . t . . 

perpetual, 59, in not. 

Custom, as to choice of Church-wardens, 39, 40. 

' as to collecting rates, 49, in not. 

— — how far it affects the affairs of the Churchy 34 in noty. 
and 41. ..-..,... 

— as to making rates, 48, ^'^ 
■ of London, 21,' 71, 8sl 
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Damages, to the Church, &c. 83 — 85.. 
Demeanour at Church, 9. 
Deputy Church-warden, 45. 
Dial, 36. 

Disbursements, by Church-wardens, 88, &c*. 
Disturbance in Churches, 7. 
Dissenters, 5, 11. 
Dissenting Ministers, 12. 
■■ keeping school, 12. 

Drunkenness, presentable, 2, in not* 






Evidence of parishioners, 93, in not. 

Exceptions to ratej 47, 57. 

Excommunicated persons, 8. 

Exemptions, from serving the. office of Church-wardens, 41, 49^ 

43, and in not. 
Exemptions from Rates, 58 
Expenditures, by Church^wardens, 89. 

Fabric, of the Church and Churcb-yard, 26 — 30. 

Faculty, for pews, &c. 68^—72. 

■ for ornaments, 34, in not. 

' may be transferred with the messuage, 79, innate 

for exchanging pews, 70, in not. 

Fame, common, a caution concerning, 2, in noU..., 
Fences, of the Church-yard, 28. 
Fixtures, to the Churchy 27, a8^ _ 

Frauds, by Church-wardctis, 30, 90—93. * j • • 

i Evidences of, qo, 91. \ , . " 

I'urniture of the Church, damaged or removed, 83—85. • ^ 

Gates of the ChurchTways, 24. 
Gallery, new, 04. 
Glebes out of the parish, 50. 
«— « exempt fipoflkTatcs, 50, ^ 
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Glebes, tciTiefsof, 94. 

Goods of the Church,.. 79, 82; 83, 85, 86, 911 

Hamlet, 59. 

Hat, Church«wardens< may talce it off^ in Church, 7, in nodi 

Hatchments, see Atchievements* 

Impropriator, how far liable to rates, 50, in ncti 
Indemnity of Church-wirdfcns, 19, 304 
Inventory of utensils, 27. 
Jsle of the Church, fi8, 68; 

Keys, of Church Chests, 91, 96, 97. 
«-»— indiicratiou of Chttfch^wifdensi 09< 

Luidf, given to the um of the Churchy '^g, fte* 

■ to what luch gifti extend, Bi» 

Lease of the Church yartf, »0f in nok 

Legacieiy to the Church, 85. 

Licence of the Ordinary, necenary for tdditioni in the Cburchi 

87t 66. 
I of ichool^aiten, 13. 

Light houfCi not liable to ratei, 54, in not* 
Limitation, ai to restoring ^ngi omitted or let down, 37. 

■ of actions, 37. 

London, Customs of, v(de customs. 
Lord's-day, 9, 10, 11. 
Lutherans,. German, within the toleration act, 5, in not. 

Majority of votes, binds absentees, 32, 33. 

Mandamus, in what cases it will lie, 4x3, in not, and 44, 48, in not* 

return of, iind. 

Memoranduoaa of resolutions at vestry, 33, and 49, in not. 
Ministers, their duty, 2, 15. 
' abusing, 17. 

^ may present, if Church-wardens neglect, 3, in not, 
Minuloa,. of vestry resolutions, 33, 49, and in not,. 
Monuments, 66, 
Mother-church, 58^ 59, in notis. 

Notice,'of Vestries, how given, 31 vidmnot. 

Oath of Church-wardens, 45. 

.. .. its obligation, ikd: 

■ H ■ ' M caution M.to, ^^ ^ih. 
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O: binary, see Bishop. 

Organ, 34, in not. 

Ornaments of the Church, 27, in not. 31, in net, 34, in not. 6&m 

' faculty for, 34, in not, 

- superstitious, 66. 

Out-settcr, cannot be a Church-warden, 43. 

■ — how far chargeable to rates, 54^. 

Paris^i, what, 1, in not. 

— — ^ in several counties, 4^, yS. 

Pasture of the Church-yard, 26. 
Pennons, 67. 

Perambulation of the parish, 47, 48. 
Pews, 67, &c. 

by prescription, 68, 72. 

by faculty, 71. 

- who has the ordering them, yt» 
------—-------.------___ — in London, 73, 

■ ■ ■ how to be built, 72, 73. 

■ ■ by whom to he repaired, 32, 72. 

■ to whom materials of» belong, 73; 

■ In the Chancel, 74, and in not* 

— — possession of, how far a title, 69* 70^ in n^, 

■ disturbance of enjoyment, 72, and in wi. 
Pictures, superstitious, 66* 

Popish utensils, 27. 
Pleaching, 14, 15. 
Presentments, 2. 

_ when to he made, 87t 

— Register's charge for, 3, tn not* 

-p- what to be presented, 14, 15. 

Prescription, what, 37, 41. 

— to be exempt from rates, ,58. 

• pews claimed by, 68 — 72- 

Prohibition against suits in the spiritual' court, 70} in not, 88, fft 
?iot, g2, in not. 

Quakers, 57, and in not. 
Questmen, what, 45, in not. 

Rails to the Communion table, 36, 39* 
Rate, Church-wardens, 46. 

• how made, 48, 49, and in not, 

assessed, ,53, 57. 

recovered, 47, and in not, 

' " • • not good ta reimburse, 38, in not. 
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Hate, neglecting to make, 51. 

' collect, 51, 52. 

customs relating to, 48, 59. 

exceptions to, 47, 57. 

■ exemptions, 58. 

a personal tax, 53. 

— who liable, 57. 

— — out-setiers, how far liable to, 54. 
— — Parson or Vicar, how far liable to, 50; 
impropriator, 50, in not. 



— — paupers excused from, 51. 
— prescription df exemption, 58. 

arrears of, 52. 

■ ■ ■ how far not good, 'ofi. 

Receipts, for money laid out where necessary, 88. 

Recusants presentable,' 6, in nctis. 

Register beokt, 95, &c. 

copy of, for the Bishop's Registry, 97. 

Repairs, of Church and Church-yard, 23, ©cc. 

■ how anciently done, «2. 

— • of pews, 72, in not. 

Resolutions of vestrys, 33, and in not, and 49 in not. 
Restoring things omitted or neglected, 36, 37. 
Robbery of the Church, 86, and in not. 

Schedule of utensils, 27. 

School-masters, 12, 13. 

Seats in the Church, see pews. 

— - if fixed, a part of the fabric, 30. 

~ repair of, 67. 

regulation of, 67. 

Select Vestries, 32, in not. 48, in not. 

Stiles, of Church-ways, 24, 25. 

Sequestration of benefice, 99, 10 1« 

Sequestrators, their duty, 99. 

Sidesmen, 45, io2. 

Superstitious decorations, 66. 

Suspension, 102 

Striking in Church or Church-yard, 8, in not. 

Synods, 104. 

Soil of the Church-yard, 20, 26. 

Spiritual court, its jurisdiction as to Church-wardens, 94. 

Sunday, 9, i», 11. 



